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Chapter 1:   

 
Unreasonable Searches and Seizures:  

 

Rule:  ñBoth the federal and state Constitutions prohibit unreasonable searches 

and seizures.ò  (People v. Ovieda (2019) 7 Cal.5
th
 1034, 1041.) 

 

The Fourth Amendment:  ñThe right of the people to be secure in their 

persons, houses, papers, and effects, against unreasonable searches and 

seizures, shall not be violated, and no warrants shall issue, but upon 

probable cause, supported by oath or affirmation, and particularly 

describing the place to be searched and the persons or things to be 

seized.ò  (Emphasis added) 

 

California Constitution, Art I, § 13:  ñThe right of the people to be secure 

in their persons, houses, papers, and effects against unreasonable seizures 

and searches may not be violated; and a warrant may not issue except on 

probable cause, supported by oath or affirmation, particularly describing 

the place to be searched and the persons and things to be seized.ò 

 

Purpose: 

 

ñThe Fourth Amendment protects ó[t]he right of the people to be secure 

in their persons, houses, papers, and effects, against unreasonable searches 

https://advance.lexis.com/search/?pdmfid=1000516&crid=fc014d82-0584-4fb9-90a4-acc0f7bd9c46&pdsearchterms=2018+U.S.+LEXIS+3844&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=rth_9kk&earg=pdpsf&prid=1a7f100f-4faa-40e5-8cb9-fe4e7c71b8e1
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and seizures.ô The óbasic purpose of this Amendment,ô our cases have 

recognized, óis to safeguard the privacy and security of individuals against 

arbitrary invasions by governmental officials.ô Camara v. Municipal 

Court of City and County of San Francisco, 387 U.S. 523, 528, 87 S.Ct. 

1727, 18 L.Ed.2
nd

 930 (1967). The Founding generation crafted the 

Fourth Amendment as a óresponse to the reviled ñgeneral warrantsò and 

ñwrits of assistanceò of the colonial era, which allowed British officers to 

rummage through homes in an unrestrained search for evidence of 

criminal activity.ò Riley v. California, 573 U.S. 373, 403, 134 S.Ct. 2473, 

189 L.Ed.2
nd

 430, 452 (2014). In fact, as John Adams recalled, the patriot 

James Otisôs 1761 speech condemning writs of assistance was óthe first act 

of opposition to the arbitrary claims of Great Britainô and helped spark the 

Revolution itself. Ibid, 134 S.Ct. 2473, 189 L.Ed.2
nd

 430, 452 (quoting 10 

Works of John Adams 248 (C. Adams ed. 1856)).ò  (Carpenter v. United 

States (June 22, 2018) __ U.S. __, __ [138 S.Ct. 2206; 201 L.Ed.2
nd

 507].)   

 

ñThe Amendment seeks to secure óthe privacies of lifeô against 

ñarbitrary powerò (citing  Boyd v. United States, 116 U.S. 616, 

630, 6 S.Ct. 524, 29 L.Ed. 746 (1886) . . . (and) óto place obstacles 

in the way of a too permeating police surveillance.ôò; citing United 

States v. Di Re (1948) 332 U.S. 581 [595, 68 S.Ct. 222; 92 L.Ed. 

210]. (Id., at p. __.) 

 

See Florida v. Jardines (2013) 569 U.S. 1, 5 [133 S.Ct. 1409; 185 

L.Ed.2
nd

 495], noting that in addition to privacy interests, the 

Fourth Amendment protects citizens interests in being free from 

physical intrusions. 

 

See also Mendez v. County of Los Angeles (9
th
 Cir. 2018) 897 

F.3
rd

 1067, 1074-1075; ñThe Fourth Amendment protects not 

only a personôs broad interests in privacy, but also, and 

specifically, a personôs interest in being shielded from physical 

governmental intrusions.ò 

  

The Supremacy Clause: 

 

ñA state legislature does not have the power to ódeemô into existence 

ófactsô operating to negate individual rights arising under the federal 

constitution. (See U.S. Const., art. VI, cl. 2 [supremacy clause]; 

Marbury v. Madison (1803) 5 U.S. 137, 177-180 [2 L.Ed. 60]; Younger v. 

Harris (1971) 401 U.S. 37, 52 [27 L.Ed.2
nd

 699; 91 S.Ct. 746] [óa statute 

apparently governing a dispute cannot be applied by judges, consistently 

with their obligations under the Supremacy Clause, when such an 

application of the statute would conflict with the Constitutionô].)  A statute 

attempting such a feat would be a ónullity.ô (Gibbons v. Ogden (1824) 22 

https://advance.lexis.com/search/?pdmfid=1000516&crid=fc014d82-0584-4fb9-90a4-acc0f7bd9c46&pdsearchterms=2018+U.S.+LEXIS+3844&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=rth_9kk&earg=pdpsf&prid=1a7f100f-4faa-40e5-8cb9-fe4e7c71b8e1
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https://advance.lexis.com/search/?pdmfid=1000516&crid=fc014d82-0584-4fb9-90a4-acc0f7bd9c46&pdsearchterms=2018+U.S.+LEXIS+3844&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=rth_9kk&earg=pdpsf&prid=1a7f100f-4faa-40e5-8cb9-fe4e7c71b8e1
https://advance.lexis.com/search/?pdmfid=1000516&crid=fc014d82-0584-4fb9-90a4-acc0f7bd9c46&pdsearchterms=2018+U.S.+LEXIS+3844&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=rth_9kk&earg=pdpsf&prid=1a7f100f-4faa-40e5-8cb9-fe4e7c71b8e1
https://advance.lexis.com/search/?pdmfid=1000516&crid=fc014d82-0584-4fb9-90a4-acc0f7bd9c46&pdsearchterms=2018+U.S.+LEXIS+3844&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=rth_9kk&earg=pdpsf&prid=1a7f100f-4faa-40e5-8cb9-fe4e7c71b8e1
https://advance.lexis.com/search/?pdmfid=1000516&crid=fc014d82-0584-4fb9-90a4-acc0f7bd9c46&pdsearchterms=2018+U.S.+LEXIS+3844&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=rth_9kk&earg=pdpsf&prid=1a7f100f-4faa-40e5-8cb9-fe4e7c71b8e1
https://advance.lexis.com/search/?pdmfid=1000516&crid=fc014d82-0584-4fb9-90a4-acc0f7bd9c46&pdsearchterms=2018+U.S.+LEXIS+3844&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=rth_9kk&earg=pdpsf&prid=1a7f100f-4faa-40e5-8cb9-fe4e7c71b8e1
https://advance.lexis.com/search/?pdmfid=1000516&crid=fc014d82-0584-4fb9-90a4-acc0f7bd9c46&pdsearchterms=2018+U.S.+LEXIS+3844&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=rth_9kk&earg=pdpsf&prid=1a7f100f-4faa-40e5-8cb9-fe4e7c71b8e1
https://advance.lexis.com/search/?pdmfid=1000516&crid=fc014d82-0584-4fb9-90a4-acc0f7bd9c46&pdsearchterms=2018+U.S.+LEXIS+3844&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=rth_9kk&earg=pdpsf&prid=1a7f100f-4faa-40e5-8cb9-fe4e7c71b8e1
https://advance.lexis.com/search/?pdmfid=1000516&crid=f65c53a6-a4c7-47b6-abd6-943b3ad05426&pdsearchterms=897+F.3rd+1067&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=z4__9kk&earg=pdpsf&prid=342211a9-1018-44d6-98b5-e749703f27fc
https://advance.lexis.com/search/?pdmfid=1000516&crid=f65c53a6-a4c7-47b6-abd6-943b3ad05426&pdsearchterms=897+F.3rd+1067&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=z4__9kk&earg=pdpsf&prid=342211a9-1018-44d6-98b5-e749703f27fc
https://advance.lexis.com/search/?pdmfid=1000516&crid=f65c53a6-a4c7-47b6-abd6-943b3ad05426&pdsearchterms=897+F.3rd+1067&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=z4__9kk&earg=pdpsf&prid=342211a9-1018-44d6-98b5-e749703f27fc
https://advance.lexis.com/search/?pdmfid=1000516&crid=f65c53a6-a4c7-47b6-abd6-943b3ad05426&pdsearchterms=897+F.3rd+1067&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=z4__9kk&earg=pdpsf&prid=342211a9-1018-44d6-98b5-e749703f27fc


 
© 2020  Robert C. Phillips.  All rights reserved 
 

 

 

3 

U.S. 1, 210-211 [6 L.Ed. 23].)ò  (People v. Arredondo (2016) 245 

Cal.App.4
th
 186, 200-201; see also People v. Mason (2016) 8 Cal.App.5

th
 

Supp. 11, 29.) 

 

Note:  Petition for Review was dismissed and the case remanded in 

light of the decision in Mitchell v. Wisconsin (June 27, 2019) __ 

U.S.__, __ [139 S.Ct. 2525; 204 L.Ed.2
nd

 1040], where the U.S. 

Supreme Court held that when a DUI arrestee is unconscious, this 

fact alone will ñalmost alwaysò constitute an exigency, allowing 

for a warrantless blood draw. 

 

Scope:   
 

Due Process:  Initially intended to control the actions of the federal 

government only (See Barron ex rel. Tiernan v. Mayor of Baltimore 

(1833) 7 Pet. 243.), the United States Supreme Court eventually ruled that 

a violation of the Fourth Amendment by state (which includes all county 

and municipal) authorities does in fact constitute a Fourteenth 

Amendment, ñdue processò violation, thus imposing compliance with this 

protection upon the states as well.  (Mapp v. Ohio (1961) 367 U.S 643 [6 

L.Ed.2
nd

 1081]; Baker v. McCollan (1979) 443 U.S. 137, 142 [61 L.Ed.2
nd

 

433, 440-441]; People v. Bracamonte (1975) 15 Cal.3
rd

 394, 400; People 

v. Espino (2016) 247 Cal.App.4
th
 746, 755; see also People v. Ovieda 

(2019) 7 Cal.5
th
 1034, 1041; citing People v. Troyer (2011) 51 Cal.4

th
 599, 

605; see also Association for Los Angeles Deputy Sheriffs v. Superior 

Court (2019) 8 Cal.5
th
 28, 39.) 

 

The Fourteenth Amendment provides that no ñstateò shall 

deprive its citizens of ñlife, liberty, or property, without due 

process of law.ò  Violations of the Fourth Amendment constitute 

such a deprivation.  (Mapp v. Ohio, supra.) 

 

See also Article I , section 7, of the California Constitution. 

 

ñThe Fourth Amendmentôs protection extends beyond the sphere 

of a criminal investigation.ò  (Grady v. North Carolina (2015) 575 

U.S. 306, 309 [135 S.Ct. 1368, 1371; 191 L.Ed.2
nd

 459]; finding 

that the use of a ñsatellite-based monitoringò (ñSBMò)  device, 

attached to a recidivist sex offenderôs ankle to monitor his 

movements, although imposed in a post conviction, post sentence 

proceeding that is ñcivil in nature,ò constitutes a ñsearchò under the 

Fourth Amendment.ò   

 

https://www.supremecourt.gov/opinions/18pdf/18-6210_2co3.pdf
http://www.courts.ca.gov/opinions/documents/H040942.PDF
http://www.courts.ca.gov/opinions/documents/H040942.PDF
https://advance.lexis.com/search/?pdmfid=1000516&crid=882c9a17-7fb5-4033-82e0-d7c4e7889dd3&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchterms=2015+U.S.+LEXIS+2124&pdsearchtype=SearchBox&pdpsf=&ecomp=rtck&earg=pdpsf&prid=9538437c-e39d-4948-a33a-e719c679e56c
https://advance.lexis.com/search/?pdmfid=1000516&crid=882c9a17-7fb5-4033-82e0-d7c4e7889dd3&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchterms=2015+U.S.+LEXIS+2124&pdsearchtype=SearchBox&pdpsf=&ecomp=rtck&earg=pdpsf&prid=9538437c-e39d-4948-a33a-e719c679e56c
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This includes affording criminal defendants the right to a fair trial.  

(Association for Los Angeles Deputy Sheriffs v. Superior Court, 

supra.) 

 

Persons, Houses, Papers, and Effects:  Also, the Fourth Amendment 

protects against trespassory searches only with regard to those items (i.e., 

ñpersons, houses, papers, and effectsò) that it enumerates. (United States 

v. Jones (2012) 565 U.S. 400, 404-413 [132 S.Ct. 945, 949-954; 181 

L.Ed.2
nd

 911].) 

 

Double Jeopardy:   

 

The Double Jeopardy Clause:  The ñDouble Jeopardy Clauseò of the 

Fifth A mendment provides in part that; ñ. . . nor shall any person be 

subject for the same offense to be twice put in jeopardy of life or limb.ò   

 

The Double Jeopardy Clause is applicable to the states as well as 

the federal government. 

 

Exception:  The ñdual-sovereignty exceptionò provides that a state being a 

separate entity from the federal government, prosecution by one 

governmental entity does not prevent the other from also prosecuting a 

defendant for the same offense based upon the same facts. The Supreme 

Court has determined that prosecution in federal and state court for the 

same conduct does not violate the Double Jeopardy Clause because the 

state and federal governments are separate sovereigns. (Abbate v. United 

States (1959) 359 U.S. 187, 195 [79 S.Ct. 666; 3 L.Ed.2
nd

 729]; see also 

United States v. Hayes (5
th
 Cir. 1979) 589 F.2

nd
 811, 817-818.)  

 

The Supreme Court has held that the states are separate sovereigns 

from the federal government because the States rely on authority 

originally belonging to them before admission to the Union and 

preserved to them by the Tenth Amendment. (Puerto Rico v. 

Sanchez-Valle (June 9, 2016) 579 U.S. __, __, 136 S.Ct. 1863, 

1871; 195 L.Ed.2
nd

 179].) 

 

ñThe Double Jeopardy Clause does not prevent different 

sovereigns (i.e., a state government and the federal government) 

from punishing a defendant for the same criminal conduct.ò 

(United States v. Bidwell (11
th
 Cir. 2004) 393 F.3

rd
 1206, 1209.) 

 

The continuing validity of the ñdual-sovereignty exceptionò was 

recently reaffirmed by the U.S. Supreme Court in Gamble v. 

United States (June 17, 2019) __ U.S. __ [139 S.Ct. 1960; 204 

L.Ed.2
nd

 322].  Defendant was convicted in Alabama for 

http://www.lexis.com/research/buttonTFLink?_m=2de8bfe433f9df4f8e786e6adacb4b26&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2012%20U.S.%20LEXIS%201063%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=158&_butInline=1&_butinfo=U.S.%20CONST.%20AMEND.%204&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzt-zSkAb&_md5=421adb742611372a5b8122ed5b63e2df
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possessing a firearm as a felon.  Per the U.S. Supreme Court, the 

Double Jeopardy Clause did not preclude his prosecution by the 

United States under its own felon-in-possession law because a 

crime under one sovereignôs laws was not ñthe same offenseò as a 

crime under the laws of another sovereign, and under the dual-

sovereignty doctrine, a state could prosecute a defendant under 

state law even if the federal government had already prosecuted 

him for the same conduct under a federal statute.  The U.S. 

Supreme Court declined to overrule this long-standing 

interpretation of the Double Jeopardy Clause of the Fifth  

Amendment because, contrary to the defendantôs contention, it did 

not depart from the founding-era understanding of the right 

enshrined by the Double Jeopardy Clause and defendant's 

historical evidence did not warrant overturning 170 years of 

precedent. 

 

The state Court of Appeal unreasonably applied Ashe v. Swenson 

(1970) 397 U.S. 436 [90 S.Ct. 1189; 25 L.Ed.2
nd

 469], in 

concluding that collateral estoppel and the Double Jeopardy 

Clause did not apply to bar petitionerôs perjury prosecution. In 

petitioner's case, the traffic court necessarily decided, in 

petitioner's favor, an issue that was critical to both the traffic court 

and perjury proceedingsðthat petitioner was not the driver of the 

speeding car. A second prosecution was impermissible when, to 

have convicted the defendant in the second trial, the second jury 

had to have reached a directly contrary conclusion to the factfinder 

in the first trial.  The handful of state court decisions that attempted 

to carve out a special exception to the Constitutionôs protection 

against double jeopardy for perjury prosecutions did not represent 

ñfairminded disagreementò on an open question of constitutional 

law.  (Wilkinson v. Gingrich (9
th
 Cir. 2015) 806 F.3

rd
 511.) 

 

See also Wilkinson v. Magrann (9
th
 Cir. 2019) 781 F.3

rd
 Appx 669 

(unpublished), under ñDoctrine of óIssue Preclusion,ôò below. 

 

Penal Code §§ 654 & 1023:   By statute (P.C. §§ 654 and 1023), an 

offense already prosecuted by another entity (e.g., federally) is not also 

punishable under California state law.  (See People v. Tideman (1962) 57 

Cal.2
nd

 574, for a discussion on double jeopardy principles as interpreted 

under California law.)  

 

The Exclusionary Rule; Overview:  The Fourth Amendment serves as the 

primary basis for the ñExclusionary Rule;ò excluding evidence from the 

courtroom which would be otherwise admissible, when seized by law 

https://advance.lexis.com/document/?pdmfid=1000516&crid=e6b2a689-c1aa-4779-88b3-4696d2a30ca3&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5WC3-6201-F016-S30M-00000-00&pddocid=urn%3AcontentItem%3A5WC3-6201-F016-S30M-00000-00&pdcontentcomponentid=6443&pdshepid=urn%3AcontentItem%3A8VRM-RG62-D6MS-H0M7-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=1yrLk&earg=sr0&prid=d21cedf7-0f37-452e-9d6c-72d08bb599ed
https://advance.lexis.com/document/?pdmfid=1000516&crid=e6b2a689-c1aa-4779-88b3-4696d2a30ca3&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5WC3-6201-F016-S30M-00000-00&pddocid=urn%3AcontentItem%3A5WC3-6201-F016-S30M-00000-00&pdcontentcomponentid=6443&pdshepid=urn%3AcontentItem%3A8VRM-RG62-D6MS-H0M7-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=1yrLk&earg=sr0&prid=d21cedf7-0f37-452e-9d6c-72d08bb599ed
https://advance.lexis.com/document/?pdmfid=1000516&crid=e6b2a689-c1aa-4779-88b3-4696d2a30ca3&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5WC3-6201-F016-S30M-00000-00&pddocid=urn%3AcontentItem%3A5WC3-6201-F016-S30M-00000-00&pdcontentcomponentid=6443&pdshepid=urn%3AcontentItem%3A8VRM-RG62-D6MS-H0M7-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=1yrLk&earg=sr0&prid=d21cedf7-0f37-452e-9d6c-72d08bb599ed
https://advance.lexis.com/document/?pdmfid=1000516&crid=e6b2a689-c1aa-4779-88b3-4696d2a30ca3&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5WC3-6201-F016-S30M-00000-00&pddocid=urn%3AcontentItem%3A5WC3-6201-F016-S30M-00000-00&pdcontentcomponentid=6443&pdshepid=urn%3AcontentItem%3A8VRM-RG62-D6MS-H0M7-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=1yrLk&earg=sr0&prid=d21cedf7-0f37-452e-9d6c-72d08bb599ed
https://advance.lexis.com/document/?pdmfid=1000516&crid=8db08f2b-c84d-4cd8-8847-f668ea4d814b&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5H96-TVD1-F04K-V0MY-00000-00&pddocid=urn%3AcontentItem%3A5H96-TVD1-F04K-V0MY-00000-00&pdcontentcomponentid=6393&pdshepid=urn%3AcontentItem%3A5H7X-KTK1-J9X5-V2DJ-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=wpnqk&earg=sr0&prid=3e46683f-e89c-4f3e-821b-ac1ef2f2b260
https://advance.lexis.com/document/?pdmfid=1000516&crid=8db08f2b-c84d-4cd8-8847-f668ea4d814b&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5H96-TVD1-F04K-V0MY-00000-00&pddocid=urn%3AcontentItem%3A5H96-TVD1-F04K-V0MY-00000-00&pdcontentcomponentid=6393&pdshepid=urn%3AcontentItem%3A5H7X-KTK1-J9X5-V2DJ-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=wpnqk&earg=sr0&prid=3e46683f-e89c-4f3e-821b-ac1ef2f2b260
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enforcement in violation of its terms.  (Weeks v. United States (1914) 232 U.S. 

383 [58 L.Ed. 652].) 

 

Theory:  ñExclusion of evidence due to a Fourth Amendment violation is 

not automatic. As the high court stated: óThe Fourth Amendment 

protects the right to be free from ñunreasonable searches and seizures,ò but 

it is silent about how this right is to be enforced. To supplement the bare 

text, this Court created the exclusionary rule, a deterrent sanction that bars 

the prosecution from introducing evidence obtained by way of a Fourth 

Amendment violation.ò (Davis v. United States (2011) 564 U.S. 229 [180 

L.Ed.2
nd

 285, 131 S.Ct. 2419].)  óThe rule é operates as ña judicially 

created remedy designed to safeguard Fourth Amendment rights 

generally through its deterrent effect, rather than a personal constitutional 

right of the party aggrieved.òô (United States v. Leon (1984) 468 U.S. 

897, 906 [82 L.Ed.2
nd

 677, 104 S.Ct. 3405].)ò  (People v. Macabeo (2016) 

1 Cal.5
th
 1206, 1219-1220.) 

 

ñThe exclusionary rule is thus not óa personal constitutional right 

of the party aggrieved,ô but rather óa judicially created remedy 

designed to safeguard Fourth Amendment rights generally through 

its deterrent effect.ô (United States v.) Calandra  (1973) 414 U.S. 

(338) at 348. As such, the question of ó[w]hether the exclusionary 

sanction is appropriately imposed in a particular caseô is an entirely 

separate issue ófrom the question whether the Fourth Amendment 

rights of the party seeking to invoke the rule were violated by 

police conduct.ô  (United States v. Elmore (9
th
 Cir. 2019) 917 F.3

rd
 

1068, 1076; quoting United States v. Leon (1984) 468 U.S. 897, 

906 [104 S.Ct. 3405, 82 L.Ed.2
nd

 677].) 

 

History:   

 

ñBecause officers who violated the Fourth Amendment were 

traditionally considered trespassers, individuals subject to 

unconstitutional searches or seizures historically enforced their 

rights through tort suits or self-help.ò  (Utah v. Strieff (June 20, 

2016) 579 U.S. __, __  [136 S.Ct. 2056, 2060-2061; 195 L.Ed.2
nd

 

400]; citing Davies, Recovering the Original Fourth Amendment, 

98 Mich. L. Rev. 547, 625 (1999). 

 

ñThe exclusionary rule was originally adopted in Weeks v. United 

States (1914) 232 U.S. 383 [58 L.Ed. 652, . . . ], which barred 

evidence obtained by federal officers in violation of the Fourth 

Amendment.   

 

https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=e9b6645c-c9a1-49c7-9d05-7daf90b07ece&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5MB2-RXD1-F04B-P05N-00000-00&pdcontentcomponentid=4861&pddoctitle=People+v.+Macabeo%2C+2016+Cal.+LEXIS+9586+(Cal.%2C+Dec.+5%2C+2016)&ecomp=t3JLk&prid=0a0ffc83-9ef4-41ef-b39a-679f4e249dde
https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=e9b6645c-c9a1-49c7-9d05-7daf90b07ece&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5MB2-RXD1-F04B-P05N-00000-00&pdcontentcomponentid=4861&pddoctitle=People+v.+Macabeo%2C+2016+Cal.+LEXIS+9586+(Cal.%2C+Dec.+5%2C+2016)&ecomp=t3JLk&prid=0a0ffc83-9ef4-41ef-b39a-679f4e249dde
https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=e9b6645c-c9a1-49c7-9d05-7daf90b07ece&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5MB2-RXD1-F04B-P05N-00000-00&pdcontentcomponentid=4861&pddoctitle=People+v.+Macabeo%2C+2016+Cal.+LEXIS+9586+(Cal.%2C+Dec.+5%2C+2016)&ecomp=t3JLk&prid=0a0ffc83-9ef4-41ef-b39a-679f4e249dde
https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=e9b6645c-c9a1-49c7-9d05-7daf90b07ece&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5MB2-RXD1-F04B-P05N-00000-00&pdcontentcomponentid=4861&pddoctitle=People+v.+Macabeo%2C+2016+Cal.+LEXIS+9586+(Cal.%2C+Dec.+5%2C+2016)&ecomp=t3JLk&prid=0a0ffc83-9ef4-41ef-b39a-679f4e249dde
https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=e9b6645c-c9a1-49c7-9d05-7daf90b07ece&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5MB2-RXD1-F04B-P05N-00000-00&pdcontentcomponentid=4861&pddoctitle=People+v.+Macabeo%2C+2016+Cal.+LEXIS+9586+(Cal.%2C+Dec.+5%2C+2016)&ecomp=t3JLk&prid=0a0ffc83-9ef4-41ef-b39a-679f4e249dde
https://advance.lexis.com/search/?pdmfid=1000516&crid=c3ebaf60-4b67-4735-9592-6f5c9e97144d&pdsearchterms=2019+U.S.+App.+LEXIS+6507&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=tpb_9kk&earg=pdpsf&prid=99e207f9-11d0-4520-8625-fb78ed38f238
https://advance.lexis.com/search/?pdmfid=1000516&crid=c3ebaf60-4b67-4735-9592-6f5c9e97144d&pdsearchterms=2019+U.S.+App.+LEXIS+6507&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=tpb_9kk&earg=pdpsf&prid=99e207f9-11d0-4520-8625-fb78ed38f238
https://advance.lexis.com/search/?pdmfid=1000516&crid=c3ebaf60-4b67-4735-9592-6f5c9e97144d&pdsearchterms=2019+U.S.+App.+LEXIS+6507&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=tpb_9kk&earg=pdpsf&prid=99e207f9-11d0-4520-8625-fb78ed38f238
https://advance.lexis.com/search/?pdmfid=1000516&crid=c3ebaf60-4b67-4735-9592-6f5c9e97144d&pdsearchterms=2019+U.S.+App.+LEXIS+6507&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=tpb_9kk&earg=pdpsf&prid=99e207f9-11d0-4520-8625-fb78ed38f238
https://advance.lexis.com/search/?pdmfid=1000516&crid=211a82b5-64f1-4267-8dd0-8b8a68b518d3&pdsearchterms=2018+U.S.+LEXIS+3210&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=4trc9kk&earg=pdpsf&prid=95948799-5892-43a1-a7f8-2bd05be3b50d
https://advance.lexis.com/search/?pdmfid=1000516&crid=211a82b5-64f1-4267-8dd0-8b8a68b518d3&pdsearchterms=2018+U.S.+LEXIS+3210&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=4trc9kk&earg=pdpsf&prid=95948799-5892-43a1-a7f8-2bd05be3b50d
https://advance.lexis.com/document/?pdmfid=1000516&crid=04e47073-7098-460d-a477-8bd0ecc260ee&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5K27-42B1-F04K-F19Y-00000-00&pddocid=urn%3AcontentItem%3A5K27-42B1-F04K-F19Y-00000-00&pdcontentcomponentid=6443&pdshepid=urn%3AcontentItem%3A5K20-W2P1-J9X6-H3P4-00000-00&pdteaserkey=sr0&ecomp=bnLhk&earg=sr0&prid=16580776-3542-43dd-9e5e-a4988252097e
https://advance.lexis.com/document/?pdmfid=1000516&crid=04e47073-7098-460d-a477-8bd0ecc260ee&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5K27-42B1-F04K-F19Y-00000-00&pddocid=urn%3AcontentItem%3A5K27-42B1-F04K-F19Y-00000-00&pdcontentcomponentid=6443&pdshepid=urn%3AcontentItem%3A5K20-W2P1-J9X6-H3P4-00000-00&pdteaserkey=sr0&ecomp=bnLhk&earg=sr0&prid=16580776-3542-43dd-9e5e-a4988252097e
https://advance.lexis.com/document/?pdmfid=1000516&crid=04e47073-7098-460d-a477-8bd0ecc260ee&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5K27-42B1-F04K-F19Y-00000-00&pddocid=urn%3AcontentItem%3A5K27-42B1-F04K-F19Y-00000-00&pdcontentcomponentid=6443&pdshepid=urn%3AcontentItem%3A5K20-W2P1-J9X6-H3P4-00000-00&pdteaserkey=sr0&ecomp=bnLhk&earg=sr0&prid=16580776-3542-43dd-9e5e-a4988252097e
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The Supreme Court subsequently held that the rule was not 

constitutionally imposed upon the states.  (Wolf v. Colorado 

(1949) 338 U.S. 25 [93 L.Ed. 1782, . . . ]; see Breithaupt v. Abram 

(1957) 352 U.S. 432, 434 [1 L.Ed.2
nd

 448, 450, . . . ].)   

 

It was not until 1961, when Wolf was overruled, that the 

exclusionary rule was made mandatory in state prosecutions. 

(Mapp v. Ohio (1961) 367 U.S. 643 [6 L.Ed.2
nd

 1081, . . . ]; see 

Schmerber v. California (1966) 384 U.S. 757, 766 [16 L.Ed.2
nd

 

908, 917, . . . ].)ò  (People v. Bracamonte (1975) 15 Cal.3
rd

 394, 

400, fn. 2.) 

 

The primary purpose of the Exclusionary Rule ñis to deter future unlawful 

police conduct and thereby effectuate the guarantee of the Fourth 

Amendment against unreasonable searches and seizures.ò  (United States 

v. Calandra (1974) 414 U.S. 338 [38 L.Ed.2
nd

 561]; Illinois v. Krull  

(1987) 480 U.S. 340 [94 L.Ed.2
nd

 364]; People v. Robles (2000) 23 Cal.4
th
 

789, 799; see also People v. Arredondo (2016) 245 Cal.App.4
th
 186, 206-

210; People v. Marquez (2019) 31 Cal.App.5
th
 402, 411-412.) 

 

Note:  Petition for Review was dismissed in People v. Arredondo 

and the case remanded in light of the decision in Mitchell v. 

Wisconsin (June 27, 2019) __ U.S.__, __ [139 S.Ct. 2525; 204 

L.Ed.2
nd

 1040], where the U.S. Supreme Court held that when a 

DUI arrestee is unconscious, this fact alone will ñalmost alwaysò 

constitute an exigency, allowing for a warrantless blood draw. 

 

ñó[T]he ñprime purposeò of the [exclusionary] rule, if not the sole 

one, ñis to deter future unlawful police conduct.ò [Citations]ô 

(Citations)ò  (Italics added; People v. Sanders (2003) 31 Cal.4
th
 

318, 324.) 

 

ñThe exclusionary rule has traditionally been driven by one 

primary policy consideration: the deterrence of unconstitutional 

acts by law enforcement. United States v. Calandra, 414 U.S. 338, 

348, 94 S.Ct. 613, 38 L.Ed.2
nd

 561 (1974) (ó[T]he [exclusionary] 

rule is a judicially created remedy designed to safeguard Fourth 

Amendment rights generally through its deterrent effect . . . .ô); 

see also (United States v.) Leon, 468 U.S. at 909. The rule effects 

this goal in different ways, depending on the case. The most 

common is preventing police from benefiting from evidence 

obtained as a result of a constitutional violation, thereby removing 

the incentive to violate the Constitution to obtain evidence. See, 

e.g., United States v. Artis, 919 F.3
rd

 1123, 1133-1134 (9
th
 Cir. 

2019); United States v. Camou, 773 F.3
rd

 932, 944-45 (9
th
 Cir. 

https://www.supremecourt.gov/opinions/18pdf/18-6210_2co3.pdf
https://www.supremecourt.gov/opinions/18pdf/18-6210_2co3.pdf
https://advance.lexis.com/search/?pdmfid=1000516&crid=85c2d1a4-1caf-4c68-b2ec-bb6c0ecec05c&pdsearchterms=2019+U.S.+App.+LEXIS+23798&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=bf6_9kk&earg=pdsf&prid=e7b7595e-7118-4e8f-9196-7d8df7e3dffc
https://advance.lexis.com/search/?pdmfid=1000516&crid=85c2d1a4-1caf-4c68-b2ec-bb6c0ecec05c&pdsearchterms=2019+U.S.+App.+LEXIS+23798&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=bf6_9kk&earg=pdsf&prid=e7b7595e-7118-4e8f-9196-7d8df7e3dffc
https://advance.lexis.com/search/?pdmfid=1000516&crid=85c2d1a4-1caf-4c68-b2ec-bb6c0ecec05c&pdsearchterms=2019+U.S.+App.+LEXIS+23798&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=bf6_9kk&earg=pdsf&prid=e7b7595e-7118-4e8f-9196-7d8df7e3dffc
https://advance.lexis.com/search/?pdmfid=1000516&crid=85c2d1a4-1caf-4c68-b2ec-bb6c0ecec05c&pdsearchterms=2019+U.S.+App.+LEXIS+23798&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=bf6_9kk&earg=pdsf&prid=e7b7595e-7118-4e8f-9196-7d8df7e3dffc
https://advance.lexis.com/search/?pdmfid=1000516&crid=85c2d1a4-1caf-4c68-b2ec-bb6c0ecec05c&pdsearchterms=2019+U.S.+App.+LEXIS+23798&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=bf6_9kk&earg=pdsf&prid=e7b7595e-7118-4e8f-9196-7d8df7e3dffc
https://advance.lexis.com/search/?pdmfid=1000516&crid=85c2d1a4-1caf-4c68-b2ec-bb6c0ecec05c&pdsearchterms=2019+U.S.+App.+LEXIS+23798&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=bf6_9kk&earg=pdsf&prid=e7b7595e-7118-4e8f-9196-7d8df7e3dffc
https://advance.lexis.com/search/?pdmfid=1000516&crid=85c2d1a4-1caf-4c68-b2ec-bb6c0ecec05c&pdsearchterms=2019+U.S.+App.+LEXIS+23798&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=bf6_9kk&earg=pdsf&prid=e7b7595e-7118-4e8f-9196-7d8df7e3dffc
https://advance.lexis.com/search/?pdmfid=1000516&crid=85c2d1a4-1caf-4c68-b2ec-bb6c0ecec05c&pdsearchterms=2019+U.S.+App.+LEXIS+23798&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=bf6_9kk&earg=pdsf&prid=e7b7595e-7118-4e8f-9196-7d8df7e3dffc
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2014)ò  (United States v. Jobe (9
th
 Cir. 2019) 933 F.3

rd
 1074, 

1078.) 

 

In United States v. Jobe, supra, at pp. 1078-1079, it was 

held that a 20-day delay in obtaining a search warrant to 

search an already lawfully seized laptop computer, 

although unreasonable, was not grounds for suppression of 

the laptopôs contents.  ñ(I)n another category of cases, 

police misconduct effectively bears no ófruit.ô . . .  

Unreasonable delays fall into this latter category.ò  (Citing 

United States v. Cha (9
th
 Cir. 2010) 597 F.3rd 995, 1003, 

where, in an apparent contradiction, the Court suppressed 

the evidence seized after an ñunreasonableò 26İ hour delay 

in obtaining a warrant for a residence, the Court, in Jobe, 

comparing the differences in the relevant officersô actions. 

 

It is also the purpose of the Fourth Amendment to ñsafeguard the 

privacy and security of individuals against arbitrary invasions by 

government officials.ò  (Camara v. Municipal Court of the City 

and County of San Francisco (1967) 387 U.S. 523, 528 [18 

L.Ed.2
nd

 930, 935].) 

 

Use of the exclusionary rule is a preferable sanction over outright 

dismissal of a case   (United States v. Struckman (9
th
 Cir. 2010) 

611 F.3
rd

 560, 574-578; noting that dismissal under a courtôs 

ñinherent supervisory powersò might be appropriate if necessary to 

(1) implement a remedy for the violation of a recognized statutory 

or constitutional right; (2) preserve judicial integrity by ensuring 

that a conviction rests on appropriate considerations validly before 

a jury; and (3) deter future illegal conduct, but even then, only after 

the defendant demonstrates sufficient prejudice. ) 

 

ñ(T)he exclusionary rule is not an individual right and applies only 

where it óresult[s] in appreciable deterrence.' (Citation)ò  (Herring 

v. United States (2009) 155 U.S. 135, 141 [172 L.Ed.2
nd

 496].) 

 

ñThe [exclusionary] ruleôs sole purpose, we have repeatedly held, 

is to deter future Fourth Amendment violations.ò  (United States 

v. Korte (9
th
 Cir. 2019) 918 F.3

rd
 750, 759; quoting Davis v. United 

States (2011) 564 U.S. 229, 236-237 [131 S.Ct. 2419; 180 L.Ed.2
nd

 

285].) 

 

See ñRemedy for Violations; The óExclusionary Rule,ôò under 

ñSearches and Seizuresò (Chapter 5), below. 

 

https://advance.lexis.com/search/?pdmfid=1000516&crid=85c2d1a4-1caf-4c68-b2ec-bb6c0ecec05c&pdsearchterms=2019+U.S.+App.+LEXIS+23798&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=bf6_9kk&earg=pdsf&prid=e7b7595e-7118-4e8f-9196-7d8df7e3dffc
https://advance.lexis.com/search/?pdmfid=1000516&crid=85c2d1a4-1caf-4c68-b2ec-bb6c0ecec05c&pdsearchterms=2019+U.S.+App.+LEXIS+23798&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=bf6_9kk&earg=pdsf&prid=e7b7595e-7118-4e8f-9196-7d8df7e3dffc
https://advance.lexis.com/search/?pdmfid=1000516&crid=473dc54c-8ba3-4aec-9a64-7b11757365bc&pdsearchterms=2019+U.S.+App.+LEXIS+7672&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=tyd59kk&earg=pdpsf&prid=eba7db75-a17b-4c50-acf2-6258829777d5
https://advance.lexis.com/search/?pdmfid=1000516&crid=473dc54c-8ba3-4aec-9a64-7b11757365bc&pdsearchterms=2019+U.S.+App.+LEXIS+7672&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=tyd59kk&earg=pdpsf&prid=eba7db75-a17b-4c50-acf2-6258829777d5
https://advance.lexis.com/search/?pdmfid=1000516&crid=473dc54c-8ba3-4aec-9a64-7b11757365bc&pdsearchterms=2019+U.S.+App.+LEXIS+7672&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=tyd59kk&earg=pdpsf&prid=eba7db75-a17b-4c50-acf2-6258829777d5
https://advance.lexis.com/search/?pdmfid=1000516&crid=473dc54c-8ba3-4aec-9a64-7b11757365bc&pdsearchterms=2019+U.S.+App.+LEXIS+7672&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=tyd59kk&earg=pdpsf&prid=eba7db75-a17b-4c50-acf2-6258829777d5
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The Rule of Reasonableness: 

 

Rule:  ñ(T)he ultimate touchstone of the Fourth Amendment is 

óreasonableness.ôò  (Riley v. California (2014) 573 U.S. 373, 381 

[134 S.Ct. 2473, 2482; 189 L.Ed.2
nd

 430]; citing Brigham City v. 

Stuart (2006) 547 U.S. 398, 403 [126 S.Ct. 1943; 164 L.Ed.2
nd

 

650]; Heien v. North Carolina (2014) 574 U.S. 54, 60 [135 S.Ct. 

530; 190 L.Ed.2
nd

 475, 482]; People v. Steele (2016) 246 

Cal.App.4
th
 1110, 1116; People v. Macabeo (2016) 1 Cal.5

th
 1206, 

1213; see also Ohio v. Robinette (1996) 519 U.S. 33, 39 [136 

L.Ed.2
nd

 347]; People v. Ovieda (2019) 7 Cal.5
th
 1034, 1041.) 

 

ñThe question, then, is whether the warrantless searches at 

issue here were reasonable.ò  (Birchfield v. North Dakota 

(June 23, 2016) 579 U.S. __, __ [136 S.Ct. 2160;195 

L.Ed.2
nd

 560]; citing Vernonia School District 47J v. 

Acton  (1995) 515 U. S. 646, 652 [132 L. Ed. 2
nd

 564]: ñAs 

the text of the Fourth Amendment indicates, the ultimate 

measure of the constitutionality of a governmental search is 

óreasonablenessôò). 

 

ñSince the Fourth Amendment guarantees the right to be 

free from óunreasonable searches and seizures,ô U.S. 

Const. amend. IV, the first questionðwhether the officer 

violated a constitutional rightðwill typically turn on the 

óreasonablenessô of the officer's actions.   (Bonivert v. City 

of Clarkston (9
th
 Cir. 2018) 883 F.3

rd
 865, 872.) 

 

ñó(R)easonableness ñdepends óon a balance between the 

public interest and the individualôs right to personal 

security free from arbitrary interference by law officers,ôòô 

[citation].ô (Maryland v. Wilson (1997) 519 U.S. 408, 411 

[137 L.Ed.2d 41, 46, 117 S. Ct. 882].) óOfficer safety is a 

weighty public interest.ô (Id., at p. 413 [137 L.Ed.2
nd

 at p. 

47].)ò  (People v. Steele (2016) 246 Cal.App.4
th
 1110, 

1116.) 

 

Unreasonableness in the Execution of a Search Warrant:   

 

An otherwise lawful seizure can violate the Fourth 

Amendment if it is executed in an unreasonable manner.  

(United States v. Alverez-Tejeda (9
th
 Cir. 2007) 491 F.3

rd
 

1013, citing United States v. Jacobsen (1984) 466 U.S. 

109, 124 [80 L.Ed.2d 85].) 

 

https://advance.lexis.com/document/midlinetitle/?pdmfid=1000516&crid=875f9421-017f-4974-80dd-a60594f6acee&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5K2W-0JK1-F04K-F1HD-00000-00&pdcomponentid=6443&ecomp=38-k&earg=sr3&prid=5b028032-52f9-4b53-9da1-36c2a7f624e1
https://advance.lexis.com/document/midlinetitle/?pdmfid=1000516&crid=875f9421-017f-4974-80dd-a60594f6acee&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5K2W-0JK1-F04K-F1HD-00000-00&pdcomponentid=6443&ecomp=38-k&earg=sr3&prid=5b028032-52f9-4b53-9da1-36c2a7f624e1
https://advance.lexis.com/search/?pdmfid=1000516&crid=c556f0a5-42a8-4217-ba03-498986e54ffd&pdsearchterms=883+F.3rd+865&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=z4__9kk&earg=pdpsf&prid=fa2e49dc-7621-4b07-adc8-804be78a10a8
https://advance.lexis.com/search/?pdmfid=1000516&crid=c556f0a5-42a8-4217-ba03-498986e54ffd&pdsearchterms=883+F.3rd+865&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=z4__9kk&earg=pdpsf&prid=fa2e49dc-7621-4b07-adc8-804be78a10a8
https://advance.lexis.com/search/?pdmfid=1000516&crid=c556f0a5-42a8-4217-ba03-498986e54ffd&pdsearchterms=883+F.3rd+865&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=z4__9kk&earg=pdpsf&prid=fa2e49dc-7621-4b07-adc8-804be78a10a8
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While a parolee is subject to search or seizure without 

probable cause or even a reasonable suspicion, searching 

him may still be illegal if done in an unreasonable manner, 

such as by a strip search in a public place.  (See People v. 

Smith (2009) 172 Cal.App.4
th
 1354; checking defendantôs 

crotch area for drugs, while shielded from the public, held 

not to be a strip search and not unreasonable.) 

 

See ñUse of a Motorized Battering Ram,ò under ñSearches 

With a Search Warrant,ò (Chapter 6), below. 

 

Exceptions:   

 

ñTo be reasonable is not to be perfect, and so the Fourth 

Amendment allows for some mistakes on the part of 

government officials, giving them ófair leeway for 

enforcing the law in the communityôs protection.ôò  (Heien 

v. North Carolina (2014) 574 U.S. 54, 60-61 [135 S.Ct. 

530; 190 L.Ed.2
nd

 475]; quoting Brinegar v. United States 

(1949) 338 U.S. 160, 176 [93 L.Ed. 1879].) 

 

In Heien, the United States Supreme Court held that 

an officerôs misapprehension as to the law ñmayò be 

reasonable when the issue is not yet settled.  (See 

ñMistake of Law vs. Mistake of Fact,ò under ñTypes of 

Detentions,ò and ñDetentionsò (Chapter 3), below.) 

 

Balancing Test; Totality of the Circumstances: 

 

The standard to be applied when evaluating the legality of 

the length of time a suspect is deprived of his property 

pending a search is one of ñreasonableness,ò taking into 

account the ñtotality of the circumstances,ò and not 

necessarily requiring that the Government pursue the least 

intrusive course of action.  Determining reasonableness 

requires a ñbalancing test,ò balancing ñthe nature and 

quality of the intrusion on the individualôs Fourth 

Amendment interests against the importance of the 

governmental interests alleged to justify the intrusion.ò  

(United States v. Sullivan (9
th
 Cir. 2015) 797 F.3

rd
 623, 

633; citing United States v. Van Leeuwen (1970) 397 U.S. 

249, 252 [25 L.Ed.2
nd

 282, 285]; and finding 21 days to be 

reasonable during which time the defendantôs laptop was in 

law enforcement custody, in that defendant was in custody 

at the time so he couldnôt use it anyway, was subject to a 

https://advance.lexis.com/document/?pdmfid=1000516&crid=fb78bd5a-652e-483d-b90b-893a361b54d1&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5DV9-9M31-F04K-F4WH-00000-00&pddocid=urn%3AcontentItem%3A5DV9-9M31-F04K-F4WH-00000-00&pdcontentcomponentid=6443&ecomp=4rpg&earg=sr0&prid=b3570e0a-8421-4065-b2bf-6a10dc490a6a
https://advance.lexis.com/document/?pdmfid=1000516&crid=fb78bd5a-652e-483d-b90b-893a361b54d1&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5DV9-9M31-F04K-F4WH-00000-00&pddocid=urn%3AcontentItem%3A5DV9-9M31-F04K-F4WH-00000-00&pdcontentcomponentid=6443&ecomp=4rpg&earg=sr0&prid=b3570e0a-8421-4065-b2bf-6a10dc490a6a
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Fourth  waiver, gave consent, and where the computer had 

to be transferred to a different agency to conduct the 

necessary forensic search.) 

 

See also United States v. Johnson (9
th
 Cir. 2017) 875 F.3

rd 

1265, 1276; finding a 3-day delay to be reasonable, as well 

as a one-year delay in obtaining a search warrant for a more 

thorough forensic search of defendantôs cellphone.   

 

ñóReasonableness é is measured in objective terms by 

examining the totality of the circumstancesô [citation], and 

ówhether a particular search meets the reasonableness 

standard óñóis judged by balancing its intrusion on the 

individual's Fourth Amendment interests against its 

promotion of legitimate governmental interests.ôòô 

[Citations.]ò (People v. Robinson (2010) 47 Cal.4th 1104, 

1120 [104 Cal. Rptr. 3d 727, 224 P.3d 55]; see Bell v. 

Wolfish (1979), 441 U.S. 520 at p. 559 [ñCourts must 

consider the scope of the particular intrusion, the manner in 

which it is conducted, the justification for initiating it, and 

the place in which it is conducted.ò]ô.)ò  (People v. Boulter 

(2011) 199 Cal.App.4
th
 761.) 

 

Delays in Obtaining a Search Warrant: 

 

Delays of between seven and twenty-three days in 

obtaining search warrants to search hundreds of packages 

that were seized without a warrant at a post office in 

Hawaii was held to be unreasonable.  (United States v. 

Dass (9
th
 Cir 1988) 849 F.2

nd
 414.) 

 

A three-day delay in a police departmentôs unsuccessful 

attempt to download the contents of defendantôs cellphone 

was held to be reasonable, as well as a one-year delay in 

obtaining a search warrant for a more thorough forensic 

search of the cellphone.   (United States v. Johnson (9
th
 

Cir. 2017) 875 F.3
rd 

1265, 1276.) 

 

The standard to be applied when evaluating the legality of 

the length of time a suspect is deprived of his property 

pending a search is one of ñreasonableness,ò taking into 

account the ñtotality of the circumstances,ò and not 

necessarily requiring that the Government pursue the least 

intrusive course of action.  Determining reasonableness 

requires a ñbalancing test,ò balancing ñthe nature and 

https://advance.lexis.com/search/?pdmfid=1000516&crid=85c2d1a4-1caf-4c68-b2ec-bb6c0ecec05c&pdsearchterms=2019+U.S.+App.+LEXIS+23798&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=bf6_9kk&earg=pdsf&prid=e7b7595e-7118-4e8f-9196-7d8df7e3dffc
https://advance.lexis.com/search/?pdmfid=1000516&crid=85c2d1a4-1caf-4c68-b2ec-bb6c0ecec05c&pdsearchterms=2019+U.S.+App.+LEXIS+23798&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=bf6_9kk&earg=pdsf&prid=e7b7595e-7118-4e8f-9196-7d8df7e3dffc
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quality of the intrusion on the individualôs Fourth 

Amendment interests against the importance of the 

governmental interests alleged to justify the intrusion.ò  

(Citations omitted; United States v. Sullivan (9
th
 Cir. 2015) 

797 F.3
rd

 623, 633; finding 21 days to be reasonable during 

which time the defendantôs laptop was in law enforcement 

custody in that defendant was in custody at the time so he 

couldnôt use it anyway, he was subject to a Fourth  waiver, 

where defendant gave consent to the laptopôs seizure, and 

where the computer had to be transferred to a different 

agency to conduct the necessary forensic search.) 

 

Officers who took 26½ hours to obtain a search warrant for 

a residence while the residence was ñdetainedò (i.e., the 

occupant was kept from reentering), failing to recognize 

that they were required to act with due diligence and to 

expedite the process.  The resulting evidence, therefore, 

was subject to exclusion.  (United States v. Cha (9
th
 Cir. 

2010) 597 F.3
rd

 995, 1004-1006.) 

 

A 20-day delay in obtaining a search warrant to search an 

already lawfully seized laptop computer, although 

unreasonable, was not grounds for suppression of the 

laptopôs contents.  ñ(I)n another category of cases, police 

misconduct effectively bears no ófruit.ô . . .  Unreasonable 

delays fall into this latter category.ò  (United States v. 

Jobe, (9
th
 Cir. 2019) 933 F.3

rd
 1074, 1078-1079; citing 

United States v. Cha, supra, and comparing the differences 

in the relevant officersô actions. 

 

Private Persons and the Exclusionary Rule:  Evidence illegally obtained 

by private persons, acting in a private capacity, is not subject to the 

Exclusionary Rule.  (See Krauss v. Superior Court (1971) 5 Cal.3
rd

 418, 

421; Jones v. Kmart Corp. (1998) 17 Cal.4
th
 329, 332.) 

 

Even a peace officer, when off-duty and acting in a private 

capacity, may be found to have acted as a private citizen.  (See 

People v. Wachter (1976) 58 Cal.App.3
rd

 911, 920, 922.) 

 

However, a civil rights action pursuant to 42 U.S.C. § 1983 was 

held to be proper against non-law enforcement employees of a 

private corporation that operated a federal prison under contract.  

(Pollard v. GEO Group, Inc. (9
th
 Cir. 2010) 607 F.3

rd
 583.)  

 

https://advance.lexis.com/search/?pdmfid=1000516&crid=85c2d1a4-1caf-4c68-b2ec-bb6c0ecec05c&pdsearchterms=2019+U.S.+App.+LEXIS+23798&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=bf6_9kk&earg=pdsf&prid=e7b7595e-7118-4e8f-9196-7d8df7e3dffc
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The National Center for Missing and Exploited Children 

(NCMEC) was held to qualify as a governmental entity for Fourth 

Amendment purposes. Even though NCMEC is privately 

incorporated, its two primary authorizing statutes, 18 U.S.C. § 

2258A and 42 U.S.C. § 5773(b), mandate its collaboration with 

federal, state, and local law enforcement agencies in over a dozen 

different ways.  For example, Internet Service Providers (AOL, in 

this case) are required to forward emails suspected of containing 

child pornography to NCMEC, and NCMEC is required to 

maintain a CyberTipline to receive such emails. NCMEC is then 

allowed to review the emails and is required to report possible 

child sexual exploitation violations to the government.  (United 

States v. Ackerman (10
th
 Cir. Kan. 2016) 831 F.3

rd
 1292.)  

 

Limited Use of the Exclusionary Rule: 

 

General Rule: 

 

The Exclusionary Rule is not intended to prevent all police 

misconduct or as a remedy for all police errors.  ñThe use of 

the exclusionary rule is an exceptional remedy typically 

reserved for violations of constitutional rights.ò  (United 

States v. Smith (9
th
 Cir. 1999) 196 F.3

rd
 1034, 1040.) 

 

ñThe exclusionary rule generates substantial social costs, 

which sometimes include setting the guilty free and the 

dangerous at large. We have therefore been cautious 

against expanding it, and have repeatedly emphasized that 

the rule's costly toll upon truth-seeking and law 

enforcement objectives presents a high obstacle for those 

urging its application.ò  (United States v. Dreyer (9
th
 Cir. 

2015) 804 F.3
rd

 1266, 1278.) 

 

ñTo trigger the exclusionary rule, police conduct must be 

sufficiently deliberate that exclusion can meaningfully 

deter it, and sufficiently culpable that such deterrence is 

worth the price paid by the justice system.ò  (Herring v. 

United States (2009) 555 U.S. 135, 144 [129 S.Ct. 695; 

172 L.Ed.2
nd

 496]; see also People v. Leal (2009) 178 

Cal.App.4
th
 1051, 1064-1065.) 

 

The exclusionary rule should only be used when 

necessary to deter ñdeliberate, reckless, or grossly 

negligent conduct, or in some circumstances, 

recurring or systematic negligence.ò  (Herring v. 
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United States, supra, at p. 144 [172 L.Ed.2
nd 

at p. 

507].) 

 

See United States v. Monghur (9
th
 Cir. 2009) 588 

F.3
rd

 975, where a case involving the illegal 

warrantless search of a container was remanded for 

a determination of whether the exclusionary rule 

required the suppression of the gun found in that 

container.   

 

ñ(E)ven when there is a Fourth Amendment violation, 

(the) exclusionary rule does not apply when the costs of 

exclusion outweigh its deterrent benefits.  In some cases, 

for example, the link between the unconstitutional conduct 

and the discovery of the evidence is too attenuated to 

justify suppression.ò  (Utah v. Strieff (June 20, 2016) 579 

U.S. __, __ [136 S.Ct. 2056, 2059; 195 L.Ed.2
nd

 400]; 

existence of an arrest warrant ñattenuated the taintò 

between an unlawful detention and the discovery of 

evidence incident to the arrest on the warrant, at least 

where the police misconduct was not flagrant. 

 

Case Law in General: 

 

The argument has been made that the exclusionary rule 

should not apply to the penalty phase of a capital murder 

trial when the prosecution is attempting to introduce P.C. § 

190.3, ñfactor (b)ò evidence.  Specifically, the A.G. argued 

that the exclusionary rule has little deterrent value at the 

penalty phase of a capital case, the purpose of which is ñto 

enable the jury to make an individualized determination of 

the appropriate penalty based on the character of the 

defendant and the circumstances of the crime.ò  Because 

law enforcement is not likely to be deterred from 

conducting unreasonable searches and seizures where it is a 

remote possibility that the evidence could not be used 

during the penalty phase in an unrelated prosecution 

occurring potentially years later, any limited deterrent value 

is outweighed by the societal costs of exclusion of the 

evidence and the resultant incomplete picture of the 

defendantôs criminal activities.  However, because this 

issue was not first raised by the prosecution in front of the 

trial judge, and finding admission of the questioned 

evidence to be harmless error anyway, the Supreme Court 

https://advance.lexis.com/document/?pdmfid=1000516&crid=04e47073-7098-460d-a477-8bd0ecc260ee&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5K27-42B1-F04K-F19Y-00000-00&pddocid=urn%3AcontentItem%3A5K27-42B1-F04K-F19Y-00000-00&pdcontentcomponentid=6443&pdshepid=urn%3AcontentItem%3A5K20-W2P1-J9X6-H3P4-00000-00&pdteaserkey=sr0&ecomp=bnLhk&earg=sr0&prid=16580776-3542-43dd-9e5e-a4988252097e
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declined to resolve this question in this case.  (People v. 

Casares (2016) 62 Cal.4
th
 808, 834.) 

 

Note:  The hint here made by the California 

Supreme Court is that this argument should be 

attempted by a prosecutor at the trial level, to test 

this issue. 

 

Evidence obtained in violation of someone elseôs (i.e., 

someone other than the present defendantôs) Fourth 

Amendment (search and seizure) rights may be used as 

part of the probable cause in a search warrant affidavit, 

unless the defendant can show that he has ñstandingò (i.e., 

it was his reasonable expectation of privacy that was 

violated) to challenge the use of the evidence.   (People v. 

Madrid (1992) 7 Cal.App.4
th
 1888, 1896.)  

 

ñTo trigger the exclusionary rule, police conduct must be 

sufficiently deliberate that exclusion can meaningfully 

deter it, and sufficiently culpable that such deterrence is 

worth the price paid by the justice system. As laid out in 

[the Supreme Courtôs] cases, the exclusionary rule serves to 

deter deliberate, reckless, or grossly negligent conduct, or 

in some circumstances recurring or systemic negligence.ò  

(United States v. Jobe (9
th
 Cir. 2019) 933 F.3

rd
 1074, 

1077.) 

 

See ñSearches and Seizures,ò ñRemedy for Violations; The 

óExclusionary Rule,ôò (Chapter 5) ñSearches and Seizures,ò 

below. 

 

Case Law: Evidence Admitted under Herring: 

 

Holding that a Department of Homeland Security special 

agentôs affidavit supporting the state warrant contained 

sufficient information to render his reliance on the warrant 

reasonable, the Ninth Circuit held that the district court 

erred in granting defendantôs motion to suppress evidence 

found on a laptop. The affidavit laid out facts indicative of 

a large-scale marijuana growing operation, including 

information from a tipper that was corroborated by the 

agentôs own observations, investigation, and experience.  

There was no indication that the agent deliberately tarried 

or received insufficient training because immediately after 

seizing the laptop, he contacted the United States 
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Attorneyôs Office about prosecuting the case federally.  

The fact that it took 20 days between the seizure of the 

laptop and itôs eventual search under authority of a second 

warrant did not require the suppression of evidence 

obtained from the laptop. The agent made a good-faith 

effort to comply with the Warrant Clause of the Fourth  

Amendment.  (United States v. Jobe (9
th
 Cir. 2019) 933 

F.3
rd

 1074; citing Herring v. United States (2009) 555 U.S. 

135, 140 [129 S.Ct. 695; 172 L.Ed.2
nd

 496].) 

Case Law: Evidence Excluded despite Herring: 

 

Officers who took 26½ hours to obtain a search warrant for 

a residence while the residence was ñdetainedò (i.e., the 

occupant was kept from reentering), failing to recognize 

that they were required to act with due diligence and to 

expedite the process, were not excused by the rule of 

Herring.  The resulting evidence, therefore, was subject to 

exclusion.  (United States v. Cha (9
th
 Cir. 2010) 597 F.3

rd
 

995, 1004-1006.) 

 

Where a defendantôs detention was in the absence of any 

reasonable suspicion of criminal wrongdoing, and was 

found to be deliberate in the sense that it was not accidental 

or negligent conduct, suppression of the resulting evidence 

is appropriate in that it serves the policy objectives of the 

exclusionary rule as articulated by the U.S. Supreme Court.  

(People v. Kidd (2019) 36 Cal.App.5
th
 12, 23.) 

 

Good Faith: 

 

Searches conducted in objectively reasonable reliance (i.e., 

ñgood faithò) on binding appellate precedent in effect at the 

time of the search, despite a later decision changing the 

rules, are not subject to the Exclusionary Rule. (Davis v. 

United States (2011) 564 U.S. 229, 236-239 [180 L.Ed.2
nd

 

285]; see also People v. Youn (2014) 229 Cal.App.4
th
 571, 

576-579; People v. Rossetti (2014) 230 Cal.App.4
th
 1070, 

1074-1077; four officers held defendant down as a 

warrantless forced draw was made in a medically approved 

manner; People v. Harris (2015) 234 Cal.App.4
th
 671, 697-

704, and People v. Jimenez (2015) 242 Cal.App.4
th
 1337, 

1360-1365; applicability of Missouri v. McNeely (2013) 

569 U.S. 141 [133 S.Ct. 1552; 185 L.Ed.2
nd

 696] to cases 

occurring before.) 

https://advance.lexis.com/search/?pdmfid=1000516&crid=e4761f51-8644-490b-8998-bfea2ea02858&pdsearchterms=933+F.3rd+1074&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=bf6_9kk&earg=pdsf&prid=b22a04c2-5984-4d69-9326-b0615844ab11
https://advance.lexis.com/search/?pdmfid=1000516&crid=e4761f51-8644-490b-8998-bfea2ea02858&pdsearchterms=933+F.3rd+1074&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=bf6_9kk&earg=pdsf&prid=b22a04c2-5984-4d69-9326-b0615844ab11
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Illegally collecting blood samples from defendant, 

mistakenly believing that he qualified under the newly 

enacted DNA and Forensic Identification Data Base and 

Data Bank Act of 1998 (P.C. §§ 295 et seq.), even if it 

was a Fourth Amendment violation to do so, did not 

require the suppression of the results in that the mistake 

was not intentional, reckless, the results of gross 

negligence, nor of recurring or systematic negligence.  

(People v. Robinson (2010) 47 Cal.4
th
 1104, 1124-1129.) 

 

Under 28 U.S.C. § 2254(d)(1), clearly established federal 

law includes only the Supreme Courtôs decisions issued 

before the relevant adjudication of the merits of a 

prisonerôs claim, regardless of when the prisonerôs 

conviction became final. A direct appeal was thus the 

relevant adjudication of the merits. (Greene v. Fisher 

(2011) 565 U.S. 34 [132 S.Ct. 38; 181 L.Ed.2
nd

 336], citing 

Gray v. Maryland (1998) 523 U.S. 185 [140 L.Ed.2
nd

 294]; 

see also Thompson v. Runnels (9
th
 Cir. 2013) 705 F.3

rd
 

1089, 1095-1097.) 

 

Whether or not the theory of Florida v. Jardines (2013) 

569 U.S. 1 [133 S.Ct. 1409; 185 L.Ed.2
nd

 495], involving 

the illegality of using drug-sniffing dogs within the 

curtilage of a personôs home, is applicable to a drug-

sniffing dog used around the outside, and leaning up 

against, the open bed and tool box in a suspectôs truck 

(which would over-rule prior case law), was left open by 

the Ninth Circuit Court of Appeal, holding that the pursuant 

to the ñfaith-in-case lawò rule of Davis v. United States 

(2011) 564 U.S. 229, 236-239 [180 L.Ed.2
nd

 285], it was 

unnecessary to decide the issue.  (United States v. Thomas 

(9
th
 Cir. 2013) 726 F.3

rd
 1086, 1092-1095.) 

 

Also, a forced blood draw performed in 2011, before 

Missouri v. McNeely (2013) 569 U.S. 141 [133 S.Ct. 1552; 

185 L.Ed.2
nd

 696] (requiring a search warrant to force a 

blood draw in a DUI case absent an exigent circumstance) 

was decided, does not require the suppression of the blood 

result in that police officers are entitled to act on the law as 

it is understood at the time to apply.  The Fourth 

Amendment exclusionary rule does not require 

suppression of evidence from a warrantless blood draw 

because the draw was conducted in an objectively 



 
© 2020  Robert C. Phillips.  All rights reserved 
 

 

 

18 

reasonable reliance on then-binding precedent.  (People v. 

Youn (2014) 229 Cal.App.4
th
 571, 576-579; People v. 

Jimenez (2015) 242 Cal.App.4
th
 1337, 1360-1365; see also 

People v. Rossetti (2014) 230 Cal.App.4
th
 1070, 1074-

1077; four officers held defendant down as a warrantless 

forced draw was made in a medically approved manner; 

and see People v. Jones (2014) 231 Cal.App.4
th
 1257, 

1262-1265.) 

 

Griffith v. Kentucky (1987) 479 U.S. 314, 328 [93 

L.Ed.2
nd

 649], holding that in criminal prosecutions, 

a new constitutional rule is to be applied 

retroactively to all cases, state or federal, pending 

on direct review or not yet final, with no exception 

for cases in which the new rule constitutes a ñclear 

breakò with the past, does not apply when the 

offending violation involves the Fourth 

Amendmentôs Exclusionary Rule.  (Griffith 

involed a jury selection issue.)   (People v. Jones, 

supra, at pp. 1264-1265.) 

 

The Ninth Circuit has held that for ñgood faithò to save an 

otherwise unlawful search, the officers must have relied 

upon prior ñbinding appellate precedent.ò  Prior authority 

that is merely ñunclearò only allows an officer to escape 

civil liability under a ñqualified immunityò argument.  

Whether or not an officer may search a cellphone based 

upon a ñFourth waiver probationary searchò is not the 

subject of any binding appellate precedent.  Therefore, 

ñgood faithò does not save such a search where current or 

subsequent cases (e.g., Riley v. California (2014) 573 U.S. 

373 [134 S.Ct. 2473; 189 L.Ed.2
nd

 430].) have held such a 

search to be unlawful.  (United States v. Lara (9
th
 Cir. 

2016) 815 F.3
rd

 605, 612-614.) 

 

A search of a cellphone ñincident to arrestò (as opposed to 

a Fourth waiver search) was clearly lawful prior to Riley, 

and therefore, the officerôs good faith reliance upon that 

pre-Riley binding precedent will save a warrantless search 

of defendantôs cellphones found on his person when he was 

arrested.  (United States v. Lustig (9
th
 Cir. 2016) 830 F.3

rd
 

1075, 1077-1085.)  

 

However, the California Supreme Court concluded in a 

warrantless cellphone search case (reversing a lower 
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appellate court decision) that the search of defendantôs 

cellphone would not have been proper even under its prior 

decision in People v. Diaz (2011) 51 Cal.4
th
 84 (a search 

incident to arrest case), and that a reasonably well-trained 

officer would have known this.  Defendant was not under 

arrest when officers searched his phone.  Under Riley v. 

California (2014) 573 U.S. 373[134 S.Ct. 2473; 189 

L.Ed.2
nd

 430], which overruled Diaz, even if defendant had 

been properly arrested, a warrant was required to search his 

cellphone.  The search in this case violated the Fourth 

Amendment; the good faith exception to the exclusionary 

rule did not apply.  Also, the search was not the result of 

negligence, nor did it result from any pressure to apply a 

newly enacted statutory scheme that was confusing and 

complex.  The officersô conduct, including the search, was 

deliberate.  Exclusion of the evidence in this case serves to 

deter future similar behavior.  (People v. Macabeo (2016) 1 

Cal.5
th
 1206, 1212-1226.) 

 

Officersô and FBI Agentsô good faith belief, based upon 

statutory and case authority existing at the time that a court 

order, pursuant to the federal ñStored Communications 

Actò (ñSCA;ò 18 U.S.C. § 2703(d)) (as opposed to a 

search warrant) was all that was necessary in order to 

acquire defendantôs historical cell site location information 

(i.e., ñCSLIò), allowed for the admission into evidence of 

the defendantôs CSLI.   (United States v. Korte (9
th
 Cir. 

2019) 918 F.3
rd

 750, 757-758.) 

 

Note:  ñCell sites usually consist of a set of radio 

antennas mounted on a tower, although óthey can 

also be found on light posts, flagpoles, church 

steeples, or the sides of buildings.ô Carpenter v. 

United States, 138 S.Ct. 2206, 2211, 201 L.Ed.2
nd

 

507 (2018). óEach time [a] phone connects to a cell 

site, it generates a time-stamped record known as 

cell-site location information (CSLI).ô Id. This 

CSLI data indicates the general geographic area in 

which the cell phone user was located when his or 

her phone connected to the network. Because most 

smartphones tap into the wireless network óseveral 

times a minute whenever their signal is on . . . 

modern cell phones generate increasingly vast 

amounts of increasingly precise CSLI.ô Id. at 2211-
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https://advance.lexis.com/search/?pdmfid=1000516&crid=c3ebaf60-4b67-4735-9592-6f5c9e97144d&pdsearchterms=2019+U.S.+App.+LEXIS+6507&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=tpb_9kk&earg=pdpsf&prid=99e207f9-11d0-4520-8625-fb78ed38f238
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12.ò  (United States v. Elmore (9
th
 Cir. 2019) 917 

F.3
rd

 1068, 1072, fn 2.) 

 

Subsequent to the obtaining of defendantôs CSLI in 

this case, but prior to the Ninth Circuitôs ruling, the 

U.S. Supreme Court held that a search warrant was 

necessary to obtain such information.  (See 

Carpenter v. United States (June 22, 2018) __ U.S. 

__ [138 S.Ct. 2206; 201 L.Ed.2
nd

 507].) 

 

See also United States v. Goldstein (3
rd

 Cir. 2019) 

914 F.3
rd

 200, 203-205; United States v. Curtis (7
th
 

Cir. 2018) 901 F.3
rd

 846, 848-949; United States v. 

Joyner (11
th
 Cir. 2018) 899 F.3

rd
 1199, 1205; and 

United States v. Chavez (4
th
 Cir. 2018) 894 F.3

rd
 

593, 608.)  

 

The People bear the burden of showing that the good-faith 

exception applies. (United States v. Artis (9
th
 Cir. 2019) 

919 F.3
rd 

1123, 1134; citing United States v. Underwood 

(9
th
 Cir. 2013) 725 F.3

rd
 1076, 1085.) 

 

See People v. Kidd (2019) 36 Cal.App.5
th
 12, 23: ñWe do 

not suggest the officer here acted in bad faith, but we find 

his detention of Kidd in the absence of any reasonable 

suspicion of wrongdoing to be deliberate, in the sense that 

it was not accidental or negligent conduct.ò 

 

Statutory Violations:  By the same token, not all courts are in 

agreement that the exclusionary rule is reserved exclusively for 

constitutional violations.  (See discussion in United States v. 

Lombera-Camorlinga (9
th
 Cir. 2000) 206 F.3

rd
 882, 886-887, and 

in the dissenting opinion, p. 893.) 

 

A civil rights ñaction under (42 U.S.C.) section 1983 

óencompasses violations of federal statutory law as well as 

constitutional law.ô (Maine v. Thiboutot (1980) 448 U.S. 1, 

4, . . . 65 L.Ed.2
nd

 555.)  Thus, section 1983 may be used to 

enforce rights created by both the United States 

Constitution and federal statutes.  (Gonzaga University v. 

Doe (2002) 536 U.S. 273, 279, . . . . 153 L.Ed.2
nd

 309.)   

But conduct by an official that violates only state law will 

not support a claim under section 1983.  (Malek v. Haun 

(10
th
 Cir. 1994) 26 F.3

rd
 1013, 1016; . . .)ò   (Ritschel v. 

City of Fountain Valley (2005) 137 Cal.App.4
th
 107, 116.) 
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ñ(T)he Supreme Court has approved of using the 

(exclusionary) rule to remedy statutory violations only in 

rare circumstances,ò although such a remedy is generally 

limited to statutes with ñconstitutional underpinnings.ò   

(United States v. Dreyer (9
th
 Cir. Nov. 4, 2015) 804 F.3

rd
 

1266, 1278-1279; finding that suppression is an available 

remedy for violations of the statutory Posse Comitatus 

rules, although not appropriate in this case.) 

 

See also United States v. Roberts (9
th
 Cir. 1986) 

779 F.2
nd

 565, 568; ñ(A)n exclusionary rule should 

not be applied to violations of 10 U.S.C. §§ 371-

378 (i.e, Posse Comitatus) until a need to deter 

future violations is demonstrated.ò 

 

Is The Exclusionary Ruleôs Application to the States Mandated? 

 

U.S. Supreme Court Justice Clarence Thomas has made the 

interesting argument that the requirement that state courts must 

abide by the federal Exclusionary Rule is ñlegally dubious,ò and an 

issue that should be re-considered by the Court.  (See Collins v. 

Virginia  (May 29, 2018) __ U.S. __, __ [138 S.Ct. 1663; 201 

L.Ed.2
nd

 9.)  

Specifically, per Justice Thomasô argument:  ñ(T)he Court 

concluded in Mapp v. Ohio, 367 U. S. 643, 81 S.Ct. 1684, 

6 L.Ed.2
nd

 1081, . . . (1961), that the States must apply the 

federal exclusionary rule in their own courts. Id., at 655, 81 

S.Ct. 1684, 6 L.Ed.2
nd

 1081, . . .  (fn. omitted). Mapp 

suggested that the exclusionary rule was required by the 

Constitution itself. See, e.g., id., at 657, 81 S.Ct. 1684, 6 

L.Ed.2
nd

 1081, . . . (ñ[T]he exclusionary rule is an essential 

part of both the Fourth  and Fourteenth Amendmentsò); 

id., at 655, 81 S.Ct. 1684, 6 L.Ed.2
nd

 1081, . . . 

(ñ[E]vidence obtained by searches and seizures in violation 

of the Constitution is, by that same authority, inadmissible 

in a state courtò); id., at 655-656, 81 S.Ct. 1684, 6 L.Ed.2
nd

 

1081, . . . (ñ[I]t was . . . constitutionally necessary that the 

exclusion doctrineðan essential part of the right to 

privacyðbe also insisted uponò). (fn. omitted)  But that 

suggestion could not withstand even the slightest scrutiny. 

The exclusionary rule appears nowhere in the Constitution, 

postdates the founding by more than a century, and 

contradicts several longstanding principles of the common 
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law. See . . . Cuddihy (The Fourth Amendment: Origins 

and Original Meaning 602-1791 (2009) at p.) 759-760; 

Amar, Fourth Amendment First Principles, 107 Harv. L. 

Rev. 757, 786 (1994); Kaplan, The Limits of the 

Exclusionary Rule, 26 Stan. L. Rev. 1027, 1030-1031 

(1974).ò 

[ ] ñRecognizing this, the Court has since rejected Mappôs 

ñóñ[e]xpansive dictaòôò and clarified that the exclusionary 

rule is not (itallics added) required by the Constitution. 

Davis v. United States, 564 U.S. 229, 237, 131 S.Ct. 2419, 

180 L.Ed.2
nd

 285 (2011) (quoting Hudson v. Michigan, 

547 U.S. 586, 591, 126 S.Ct. 2159, 165 L.Ed.2
nd

 56 

(2006)). Suppression, this Court has explained, is not ña 

personal constitutional right.ò United States v. Calandra, 

414 U.S. 338, 348, 94 S.Ct. 613, 38 L.Ed.2
nd

 561 (1974); 

accord, Stone v. Powell, 428 U.S. 465, 486, 96 S.Ct. 3037, 

49 L.Ed.2
nd

 1067 (1976). The Fourth Amendment ñsays 

nothing about suppressing evidence,ò Davis, supra, at 236, 

131 S.Ct. 2419, 180 L.Ed.2
nd

 285, and a prosecutorôs ñóuse 

of fruits of a past unlawful search or seizure óñwork[s] no 

new Fourth Amendment wrong,òôò United States v. 

Leon, 468 U.S. 897, 906, 104 S.Ct. 3405, 82 L.Ed.2
nd

 677 

(1984) (quoting (United States v.) Calandra ((1974) . . .  

(414 U.S. 338) at 354, 94 S.Ct. 613, 38 L.Ed.2
nd

 561). (fn. 

omitted) Instead, the exclusionary rule is a ñójudicially 

createdôò doctrine that is ñóprudential rather than 

constitutionally mandated.ôò Pennsylvania Bd. of 

Probation and Parole v. Scott, 524 U.S. 357, 363, 118 

S.Ct. 2014, 141 L.Ed.2
nd

 344 (1998); accord, Herring v. 

United States, 555 U.S. 135, 139, 129 S.Ct. 695, 172 

L.Ed.2
nd

 496 (2009); Arizona v. Evans, 514 U.S. 1, 10, 115 

S.Ct. 1185, 131 L.Ed.2
nd

 34 (1995); United States v. Janis, 

428 U.S. 433, 459-460, 96 S.Ct. 3021, 49 L.Ed.2
nd

 1046 

(1976). (Fn. omitted)ò  (Id., at pp. __.) 

Although the exclusionary rule is not part of the 

Constitution, this Court has continued to describe it as 

ñfederal lawò and assume that it applies to the States. 

Evans, supra; Massachusetts v. Sheppard, 468 U. S. 981, 

991, 104 S. Ct. 3424, 82 L. Ed. 2d 737 (1984). Yet the 

Court has never attempted to justify this assumption. If the 

exclusionary rule is federal law, but is not grounded in the 

Constitution or a federal statute, then it must be federal 

common law. See Monaghan, Foreword: Constitutional 
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Common Law, 89 Harv. L. Rev. 1, 10 (1975). As federal 

common law, however, the exclusionary rule cannot bind 

the States.ò 

Rule of Exclusion:  ñEvidence which is obtained as a direct result of an 

illegal search and seizure may not be used to establish probable cause for a 

subsequent search.ò  (United States v. Wanless (9
th
 Cir. 1989) 882 F.2

nd
 

1459, 1465; see ñSearches and Seizures,ò ñRemedies for Violationsò 

(Chapter 5), below.) 

 

Justice Benjamin Cardozo:  In the immortal words of the 

Honorable Justice Benjamin Cardozo:  ñThe criminal is to go free 

because the constable has blundered.ò  (People v. Defore (1926) 

242 N.Y. 13, 21 [150 N.E. 585, 587].) 

 

Factually Based Question:  What constitutes an illegal search or 

seizure is necessarily a factually based question that must be 

determined on a case-by-case basis:  ñThe constitutional validity of 

a warrantless search is pre-eminenty the sort of question which can 

only be decided in the concrete factual context of the individual 

case.ò  (Sibron v. New York (1968) 392 U.S. 40, 59 [20 L.Ed.2
nd

 

917]; City of Los Angeles v. Patel (June 22, 2015) __ U.S. __, __ 

[135 S.Ct. 2443, 192 L.Ed.2
nd

 435]; discussing the difficulties in 

facial challenges to a statute that seeks to control or authorize 

police searches.) 

 

Verbal Evidence:  This includes ñverbal evidence,ò (i.e., a 

suspectôs admissions or confession), when obtained as a direct 

product of an illegal detention, arrest or search.  (See United States 

v. Crews (9
th
 Cir. 2007) 502 F.3

rd
 1130, 1135.) 

 

Federal Rules of Evidence, Rule 402: 

 

ñAll relevant evidence is admissible, except as otherwise 

provided by: 

 

¶ The Constitution of the United States;  

¶ Act of Congress; 

¶ These rules; or 

¶ Other rules prescribed by the Supreme Court 

pursuant to statutory authority.ò 
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Fruit of the Poisonous Tree:   

 

General Rule:  The exclusionary rule encompasses both the 

ñprimary evidence obtained as a direct result of an illegal search or 

seizureò as well as ñevidence later discovered and found to be 

derivative of an illegality;ò i.e., the so-called ñfruit of the 

poisonous tree.ò   (Utah v. Strieff (June 20, 2016) 579 U.S. __, __ 

[136 S.Ct. 2056, 2061; 195 L.Ed.2
nd

 400]; citing Segura v. United 

States (1984) 468 U. S. 796, 804, 82 L. Ed. 2
nd

 599; United States 

v. Gorman (9
th
 Cir. 2017) 859 F.3

rd
 706, 716.) 

 

The evidence that is suppressed is extended to the 

ñindirectò as well as the ñdirect productsò of the 

constitutional violation; i.e., the ñfruit of the poisonous 

tree.ò  (Wong Sun v. United States (1963) 371 U.S. 471, 

484 [9 L.Ed.2
nd

 441]; United States v. Gorman, supra.) 

 

Factors: 

 

In determining where the line is between the direct and 

indirect products of an illegal search (which will likely be 

suppressed) and that which is not the ñfruit of the poisonous 

treeò (which will not be suppressed), it has been held that 

the following factors are relevant:   

 

(1)  The temporal proximity of the Fourth 

Amendment search and seizure violation to the 

ultimate procurement of the challenged evidence;  

 

(2) the presence of intervening circumstances; and  

 

(3) the flagrancy of the official misconduct.   

 

(People v. Rodriguez (2006) 143 Cal.App.4
th
 1137.) 

 

Using the above factors, the fact that the defendant had an 

outstanding arrest warrant may, depending upon the 

circumstances, be sufficient of an intervening circumstance 

to allow for the admissibility of the evidence seized 

incident to arrest despite the fact that the original detention 

was illegal.  (People v. Brendlin (2008) 45 Cal.4
th
 262; an 

illegal traffic stop.) 

 

The United States Supreme Court is in accord:  ñ(E)ven 

when there is a Fourth Amendment violation, (the) 

https://advance.lexis.com/document/?pdmfid=1000516&crid=04e47073-7098-460d-a477-8bd0ecc260ee&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5K27-42B1-F04K-F19Y-00000-00&pddocid=urn%3AcontentItem%3A5K27-42B1-F04K-F19Y-00000-00&pdcontentcomponentid=6443&pdshepid=urn%3AcontentItem%3A5K20-W2P1-J9X6-H3P4-00000-00&pdteaserkey=sr0&ecomp=bnLhk&earg=sr0&prid=16580776-3542-43dd-9e5e-a4988252097e
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exclusionary rule does not apply when the costs of 

exclusion outweigh its deterrent benefits.  In some cases, 

for example, the link between the unconstitutional conduct 

and the discovery of the evidence is too attenuated to 

justify suppression.ò  (Utah v. Strieff (June 20, 2016) 579 

U.S. __, __ [136 S.Ct. 2056, 2059; 195 L.Ed.2
nd

 400]; 

existence of an arrest warrant ñattenuated the taintò 

between an unlawful detention and the discovery of 

evidence incident to the arrest on the warrant, at least 

where the police misconduct was not flagrant. 

 

In Strieff , the lower Utah Supreme Court declined 

to apply the attenuation doctrine because it read the 

U.S. Supreme Courtôs precedents as applying the 

doctrine only ñto circumstances involving an 

independent act of a defendantôs ófree willô (such 

as) in confessing to a crime or consenting to a 

search.ò (2015 UT 2, 357 P. 3
rd

 532 at p. 544.)  The 

Strieff Court specifically disagreed with this 

interpretation. ñThe attenuation doctrine evaluates 

the causal link between the governmentôs unlawful 

act and the discovery of evidence, which often has 

nothing to do with a defendantôs actions.  Per the 

Supreme Court; ñthe logic of (its) prior attenuation 

cases is not limited to independent acts by the 

defendant.ò  (Id. at 136 S.Ct. p. 2061.) 

 

But, per the Ninth Circuit, even though the ñfruit of the 

poisonous treeò doctrine does not apply to the lawful search 

of a residence after the house was ñdetainedò for an 

unreasonable time while a search warrant was obtained, the 

resulting evidence recovered from the residence when the 

home was searched with the warrant will be suppressed 

anyway in that the officers were not acting reasonably in 

taking 26½ hours to get the warrant, and some punishment 

must follow such an unreasonable delay.  (United States v. 

Cha (9
th
 Cir. 2010) 597 F.3

rd
 995, 1003-1004.) 

 

See also ñFruit of The Poisonous Tree,ò under ñSearches 

and Seizuresò (Chapter 5), below. 

 

And see ñIntervening (or Superseding) Circumstances,ò 

under ñUse of Force,ò under ñArrestsò (Chapter 4), below. 

 

 

https://advance.lexis.com/document/?pdmfid=1000516&crid=04e47073-7098-460d-a477-8bd0ecc260ee&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5K27-42B1-F04K-F19Y-00000-00&pddocid=urn%3AcontentItem%3A5K27-42B1-F04K-F19Y-00000-00&pdcontentcomponentid=6443&pdshepid=urn%3AcontentItem%3A5K20-W2P1-J9X6-H3P4-00000-00&pdteaserkey=sr0&ecomp=bnLhk&earg=sr0&prid=16580776-3542-43dd-9e5e-a4988252097e
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Exceptions:   

 

Demise of the Independent State Grounds Theory; 

ñProposition 8:ò  Cal. Const., Art I, § 28(d), the ñTruth in 

Evidenceò provisions of Proposition 8 (passed in June, 

1982), abrogated Californiaôs ñindependent state groundsò 

theory of exclusion of evidence, leaving the United States 

Constitution and its amendments as the sole basis for 

imposing an ñExclusionary Ruleò on the admissibility of 

evidence.  (In re Lance W. (1985) 37 Cal.3
rd

 873; People v. 

Gutierrez (1984) 163 Cal.App.3
rd

 332, 334; People v. 

Macabeo (2016) 1 Cal.5
th
 1206, 1212.) 

 

California Constitution art. I, section 28(f)(2) 
(ñRight to ñTruth-in-Evidence,ò a part of 1982ôs 

Proposition 8) provides that relevant evidence shall 

not be excluded in any criminal proceeding or in 

any trial or hearing of a juvenile for a criminal 

offense, except where two-thirds of the members of 

both houses of the Legislature enact a statute to 

provide for exclusion. 

 

While a state may impose stricter standards on law 

enforcement in interpreting its own state 

constitution (i.e., ñindependent state groundsò), 

suppressing evidence for having violated a state 

exclusionary rule under a state constitution, a 

prosecution in federal court is guided by the federal 

interpretation of the Fourth Amendment and is not 

required to use the stateôs stricter standards.  

(United States v. Brobst (9
th
 Cir. 2009) 558 F.3

rd
 

982, 989-991, 997.) 

 

Until passage of Proposition 8, California Courts 

were obligated to follows Californiaôs rules that in 

some circumstances may (and lawfully were 

allowed to) have been stricter than the federal 

standards.  (See American Academy ov Pediatrics 

v. Lungren (1997) 16 Cal.4
th
 307, 327-328; Raven 

v. Deukmejian (1990) 52 Cal.3
rd

 336. 353.) 

 

Since passage of Proposition 8, California state 

courts now determine the reasonableness of a search 

or seizure by federal constitutional standards.  

(People v. Schmitz (2012) 55 Cal.4
th
 909, 916; 
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People v. Steele (2016) 246 Cal.App.4
th
 1110, 

1114-1115. 

ñThe question whether relevant evidence 

obtained by assertedly unlawful meansð

that is, in violation of the Fourth 

Amendmentðmust be excluded is 

determined by deciding whether its 

suppression is mandated by the federal 

Constitution. (Cal. Const., art. I, § 24 

(Citations omitted))ò  (People v. Johnson 

(2018) 21 Cal.App.5
th
 1026, 1032.) 

 

ñóUnder the current provisions of the California 

Constitution, evidence sought to be introduced at a 

criminal trial is subject to suppression as the fruit of 

an unconstitutional search and seizure ñonly if 

exclusion is . . .  mandated by the federal 

exclusionary rule applicable to evidence seized in 

violation of the Fourth Amendment [of the United 

States Constitution].òô (People v. Maikhio (2011) 

51 Cal.4
th
 1074, 1089 . . . , quoting In re Lance W. 

(1985) 37 Cal.3
rd

 873, 896, . . . ; see Cal. Const. 

art. I, § 28, subd. (f)(2).)ò (People v. Harris (2015) 

234 Cal.App.4
th
 671, 681-682.) 

  

Per at least one court, however, it is ñdoubtfulò 

whether Proposition 8ôs ñtruth-in-evidence 

provision applies where the requested remedy is not 

suppression of evidence, but dismissal of all charges 

based on the stateôs violation of a defendantôs 

(Sixth Amendment, speedy trial, delay in filing 

charges) due process rights.ò  (People v. Lazarus 

(2015) 238 Cal.App.4
th
 734, 756.) 

 

In a child sexual abuse case, the California Supreme 

Court held that the state constitutional right to truth 

in evidence under Cal. Const., art. I, § 28, subd. 

(f)(2), abrogated the prohibition in Pen. Code, § 

632(d), against the admission of secretly recorded 

conversations in criminal proceedings.  The statute 

did not fit within any express exception and the 

right to privacy under Cal. Const., art. I, § 1, was 

not affected.  The exclusionary remedy was not 

revived just because of reenactments and 

https://advance.lexis.com/search/?pdmfid=1000516&crid=6088158b-61ef-4908-9ac9-5ef6c8d80601&pdsearchterms=2018+Cal.+App.+LEXIS+267&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=z4__9kk&earg=pdpsf&prid=f1d7f5bc-34b1-4eb9-b2eb-cec701f36abd
https://advance.lexis.com/search/?pdmfid=1000516&crid=6088158b-61ef-4908-9ac9-5ef6c8d80601&pdsearchterms=2018+Cal.+App.+LEXIS+267&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=z4__9kk&earg=pdpsf&prid=f1d7f5bc-34b1-4eb9-b2eb-cec701f36abd
https://advance.lexis.com/search/?pdmfid=1000516&crid=6088158b-61ef-4908-9ac9-5ef6c8d80601&pdsearchterms=2018+Cal.+App.+LEXIS+267&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=z4__9kk&earg=pdpsf&prid=f1d7f5bc-34b1-4eb9-b2eb-cec701f36abd
https://advance.lexis.com/document/?pdmfid=1000516&crid=58f6db16-22e3-4c83-8447-a9b2ba163dd4&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5XNJ-TP41-JKB3-X1B7-00000-00&pddocid=urn%3AcontentItem%3A5XNJ-TP41-JKB3-X1B7-00000-00&pdcontentcomponentid=4861&pdshepid=urn%3AcontentItem%3A5XNS-KX81-J9X5-T2FT-00000-00&pdteaserkey=sr2&pditab=allpods&ecomp=spnqk&earg=sr2&prid=78f91751-92cd-4ae8-88a7-3d9d613ea325
https://advance.lexis.com/document/?pdmfid=1000516&crid=58f6db16-22e3-4c83-8447-a9b2ba163dd4&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5XNJ-TP41-JKB3-X1B7-00000-00&pddocid=urn%3AcontentItem%3A5XNJ-TP41-JKB3-X1B7-00000-00&pdcontentcomponentid=4861&pdshepid=urn%3AcontentItem%3A5XNS-KX81-J9X5-T2FT-00000-00&pdteaserkey=sr2&pditab=allpods&ecomp=spnqk&earg=sr2&prid=78f91751-92cd-4ae8-88a7-3d9d613ea325
https://advance.lexis.com/document/?pdmfid=1000516&crid=58f6db16-22e3-4c83-8447-a9b2ba163dd4&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5XNJ-TP41-JKB3-X1B7-00000-00&pddocid=urn%3AcontentItem%3A5XNJ-TP41-JKB3-X1B7-00000-00&pdcontentcomponentid=4861&pdshepid=urn%3AcontentItem%3A5XNS-KX81-J9X5-T2FT-00000-00&pdteaserkey=sr2&pditab=allpods&ecomp=spnqk&earg=sr2&prid=78f91751-92cd-4ae8-88a7-3d9d613ea325
https://advance.lexis.com/document/?pdmfid=1000516&crid=58f6db16-22e3-4c83-8447-a9b2ba163dd4&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5XNJ-TP41-JKB3-X1B7-00000-00&pddocid=urn%3AcontentItem%3A5XNJ-TP41-JKB3-X1B7-00000-00&pdcontentcomponentid=4861&pdshepid=urn%3AcontentItem%3A5XNS-KX81-J9X5-T2FT-00000-00&pdteaserkey=sr2&pditab=allpods&ecomp=spnqk&earg=sr2&prid=78f91751-92cd-4ae8-88a7-3d9d613ea325
https://advance.lexis.com/document/?pdmfid=1000516&crid=58f6db16-22e3-4c83-8447-a9b2ba163dd4&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5XNJ-TP41-JKB3-X1B7-00000-00&pddocid=urn%3AcontentItem%3A5XNJ-TP41-JKB3-X1B7-00000-00&pdcontentcomponentid=4861&pdshepid=urn%3AcontentItem%3A5XNS-KX81-J9X5-T2FT-00000-00&pdteaserkey=sr2&pditab=allpods&ecomp=spnqk&earg=sr2&prid=78f91751-92cd-4ae8-88a7-3d9d613ea325
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amendments to § 632(d).  Such changes did not 

address the exclusionary remedy.  Also, Govôt. 

Code § 9605 (Effect of Amendment on Time of 

Enactment; Presumption that Statute Enacted Last 

Prevails) provides that reenactment under Cal. 

Const., art. IV,  § 9, has no effect on the unchanged 

portions of an amended statute.  Because the 

exclusionary provision remained abrogated in 

criminal proceedings, a surreptitious recording was 

properly admitted into evidence in defendant's trial 

for committing a lewd and lascivious act upon a 

child.  (People v. Guzman (2019) 8 Cal.5
th
 673.) 

 

As a result of the passage of Proposition 8, ñ(i)n 

matters of federal law, the United States Supreme 

Court has the final word; we (the California 

Supreme Court) operate as an intermediate court 

and not as a court of last resort.ò  (People v. Lopez 

(2019) 8 Cal.5
th
 353, 366.) 

 

Defendant and His Identity:  It is a rule of law that neither a 

defendantôs body nor his or her identity is subject to 

suppression, ñeven if it is conceded that an unlawful arrest, 

search, or interrogation occurred.ò  (Immigration and 

Naturalization Service v. Lopez-Mendoza (1984) 468 U.S. 

1032, 1039-1040 [82 L.Ed.2
nd

 778].) 

 

For purposes of this rule, it makes no difference that 

the illegal arrest, search or interrogation was 

ñegregiousò in nature.  (E.g., the result of ñracial 

profiling.ò)  (United States v. Gudino (9
th
 Cir. 

2004) 376 F.3
rd

 997.) 

 

It is illegal to resist any arrest or detention by a 

peace officer, even if it is determined to be an 

illegal arrest or detention.  (Evans v. City of 

Bakersfield (1994) 22 Cal.App.4
th
 321; King v. 

State of California (2015) 242 Cal.App.4
th
 265, 

294-295.)  However, the person illegally arrested or 

detained may have a civil remedy against the 

offending officer(s).  (See 42 U.S.C. § 1983; and 

Civil Code § 52.1; the ñBane Act:ò) 

 

Identity of a Witness:  ñWhere the testimony of live 

witnesses is at issue, the test focuses primarily on the effect 

https://advance.lexis.com/document/?pdmfid=1000516&crid=58f6db16-22e3-4c83-8447-a9b2ba163dd4&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5XNJ-TP41-JKB3-X1B7-00000-00&pddocid=urn%3AcontentItem%3A5XNJ-TP41-JKB3-X1B7-00000-00&pdcontentcomponentid=4861&pdshepid=urn%3AcontentItem%3A5XNS-KX81-J9X5-T2FT-00000-00&pdteaserkey=sr2&pditab=allpods&ecomp=spnqk&earg=sr2&prid=78f91751-92cd-4ae8-88a7-3d9d613ea325
https://advance.lexis.com/document/?pdmfid=1000516&crid=58f6db16-22e3-4c83-8447-a9b2ba163dd4&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5XNJ-TP41-JKB3-X1B7-00000-00&pddocid=urn%3AcontentItem%3A5XNJ-TP41-JKB3-X1B7-00000-00&pdcontentcomponentid=4861&pdshepid=urn%3AcontentItem%3A5XNS-KX81-J9X5-T2FT-00000-00&pdteaserkey=sr2&pditab=allpods&ecomp=spnqk&earg=sr2&prid=78f91751-92cd-4ae8-88a7-3d9d613ea325
https://advance.lexis.com/document/?pdmfid=1000516&crid=58f6db16-22e3-4c83-8447-a9b2ba163dd4&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5XNJ-TP41-JKB3-X1B7-00000-00&pddocid=urn%3AcontentItem%3A5XNJ-TP41-JKB3-X1B7-00000-00&pdcontentcomponentid=4861&pdshepid=urn%3AcontentItem%3A5XNS-KX81-J9X5-T2FT-00000-00&pdteaserkey=sr2&pditab=allpods&ecomp=spnqk&earg=sr2&prid=78f91751-92cd-4ae8-88a7-3d9d613ea325
https://advance.lexis.com/document/?pdmfid=1000516&crid=58f6db16-22e3-4c83-8447-a9b2ba163dd4&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5XNJ-TP41-JKB3-X1B7-00000-00&pddocid=urn%3AcontentItem%3A5XNJ-TP41-JKB3-X1B7-00000-00&pdcontentcomponentid=4861&pdshepid=urn%3AcontentItem%3A5XNS-KX81-J9X5-T2FT-00000-00&pdteaserkey=sr2&pditab=allpods&ecomp=spnqk&earg=sr2&prid=78f91751-92cd-4ae8-88a7-3d9d613ea325
https://advance.lexis.com/document/?pdmfid=1000516&crid=58f6db16-22e3-4c83-8447-a9b2ba163dd4&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5XNJ-TP41-JKB3-X1B7-00000-00&pddocid=urn%3AcontentItem%3A5XNJ-TP41-JKB3-X1B7-00000-00&pdcontentcomponentid=4861&pdshepid=urn%3AcontentItem%3A5XNS-KX81-J9X5-T2FT-00000-00&pdteaserkey=sr2&pditab=allpods&ecomp=spnqk&earg=sr2&prid=78f91751-92cd-4ae8-88a7-3d9d613ea325
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of the illegality on the witnessôs willingness to testify, and 

less on whether illegal conduct led to discovery of the 

witness's identity.ò (People v. Boyer (2006) 38 Cal.4
th
 412, 

448-449, citing United States v. Ceccolini (1978) 435 U.S. 

268, 276-279 [55 L.Ed.2
nd

 268].)     

 

ñThe greater the willingness of the witness to freely 

testify, the greater the likelihood that he or she will 

be discovered by legal means and, concomitantly, 

the smaller the incentive to conduct an illegal search 

to discover the witness.ò  (United States v. 

Ceccolini, supra, at p. 276.) 

 

In People v. McCurdy (2014) 59 Cal.4
th
 1063, at pp. 

1092-1093, the Court ruled that nothing in the 

record suggested that any assumed illegality 

concerning defendantôs arrest, which resulted in 

defendantôs picture in the news media, influenced a 

witnessôs willingness to identify defendant as the 

man he saw with an 8-year-old abduction and 

murder victim outside a grocery store on the day 

she disappeared.  Law enforcement did not generate 

the publicity over this case. And the witness came 

forward on his own, testifying voluntarily.  As such, 

this testimony was too attenuated from any 

perceived illegality in defendantôs arrest and was 

not subject to suppression. 

 

Search Warrant Executed by Someone Other than a Peace 

Officer: 

 

In order to lawfully execute a state-issued search 

warrant, the person executing it, by statute, must be 

a ñpeace officer,ò as this term is defined in P.C. §§ 

830 et seq.  Also by statute, federal officers are not 

peace officers.  (P.C. § 830.8(a))  However, 

violation of this statutory restriction is not also a 

Fourth Amendment constitutional violation.  

Evidence is suppressed only when the Fourth 

Amendment is violated, and not merely state 

statutory law.  Upon execution of state warrants, the 

resulting evidence will not be suppressed absent a 

ñheightened intrusion upon privacy interests.ò  

There is no such ñheightened intrusionò merely 

because a law enforcement officer who is not a 
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California peace officer executed a state-issued 

search warrant.  Specifically, the Ninth Circuit 

Court of Appeal held that the identity of the 

executing officersðfederal agents versus peace 

officersðdoes not implicate any interest protected 

by the Fourth Amendment.  (United States v. Artis 

(9
th
 Cir. 2019) 919 F.3

rd 
1123, 1130.) 

 

Immigration Issues: 

 

The exclusionary rule generally does not apply in 

federal removal proceedings unless the alien can 

show ñegregious violations of the Fourth 

Amendment.ò  Defendant alien, a native and 

citizen of Guatemala, who was removable due to 

the fact that he stayed in the U.S. beyond his visaôs 

expiration, was not entitled to relief from removal 

because he failed to present a prima facie case 

showing that the search and seizure leading to his 

arrest amounted to an egregious violation of the 

Fourth Amendment.  (Corado-Arriaza v. Lynch 

(1
st
 Cir. 2016) 844 F.3

rd
 74.) 

 

Searches by Foreign Entities:   

 

The Fourth Amendmentôs exclusionary rule does 

not apply to foreign searches and seizures unless the 

conduct of the foreign police shocks the judicial 

conscience or the American law enforcement 

officers participated in the foreign search or the 

foreign officers acted as agents for the American 

officers.  (United States v. Valdivia (1
st
 Cir. 2012) 

680 F.3
rd

 33, 51-52.) 

 

Formalized collaboration between an American law 

enforcement agency and its foreign counterpart does 

not, by itself, give rise to an ñagencyò relationship 

between the two entities sufficient to implicate the 

Fourth Amendment abroad.  The Fourth 

Amendment exclusionary rule does not impose a 

duty upon American law enforcement officials to 

review the legality, under foreign law, of 

applications for surveillance authority considered 

by foreign courts.  Defendant was not, therefore, 

entitled to discovery of the wiretap application 

https://advance.lexis.com/search/?pdmfid=1000516&crid=18e948d6-9e76-493e-a71f-a18d70d66619&pdsearchterms=2019+U.S.+App.+LEXIS+9137&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=tyd59kk&earg=pdpsf&prid=29e7e74b-9070-4d07-950f-9700b0a8d9b5
http://cdn.ca9.uscourts.gov/datastore/opinions/2019/03/27/18-10246.pdf
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materials, submitted by Jamaican law enforcement 

to courts in that nation, underlying the electronic 

surveillance abroad.  (United States v. Lee (2
nd

 Cir. 

2013) 723 F.3
rd

 134.) 

 

An ongoing collaboration between an American law 

enforcement agency and its foreign counterpart I the 

course of parallel investigations does not, without 

American control, direction, or an intent to evade 

the Constitution, give rise to a relationship between 

the two entities sufficient to apply the exclusionary 

rule to evidence obtained abroad by foreign law 

enforcement.  In this case, also the warrantless 

searches and surveillance performed by the foreign 

entity did not shock the judicial conscience.  

(United States v. Getto (2
nd

 Cir. 2013) 729 F.3
rd

 

221, 227-234.) 

 

Impeachment Evidence:   Also, evidence illegally seized 

may be introduced for the purpose of impeaching the 

defendantôs testimony given in both direct examination 

(Walder v. United States (1954) 347 U.S 62 [98 L.Ed. 

503].) and cross-examination, so long as the cross-

examination questions are otherwise proper.  (United States 

v. Havens (1980) 446 U.S. 620 [64 L.Ed.2
nd

 559].) 

 

California authority prior to passage of Proposition 

8 (The ñTruth in Evidence Initiativeò), to the effect 

that evidence suppressed pursuant to a motion 

brought under authority of P.C. § 1538.5 is 

suppressed for all purposes (i.e., People v. Belleci 

(1979) 24 Cal.3
rd

 879, 887-888.), was abrogated by 

Proposition 8.  Now, it is clear that suppressed 

evidence may be used for purposes of impeachment 

should the defendant testify and lie.  (People v. 

Moore (1988) 201 Cal.App.3
rd

 877, 883-886.) 

 

Also, suppressed evidence pursuant to P.C. § 

1538.5(d) is admissible at the defendantôs probation 

revocation hearing unless the officerôs actions were 

egregious.  ñ(T)he exclusionary rule does not apply 

in probation revocation hearings, unless the police 

conduct at issue shocks the conscience.ò  (Citations 

omitted; People v. Lazlo (2012) 206 Cal.App.4
th
 

1063, 1068-1072.) 
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However, inculpatory statements made by the 

defendant but suppressed as a product of the 

defendantôs illegal arrest may not be used to 

impeach other defense witnesses.  (James v. Illinois 

(1990) 493 U.S. 307, 314-316 [107 L.Ed.2
nd

 676].) 

 

New Crimes Committed in Response to an Illegal Detention 

or Arrest:   

 

Whether or not a detention or an arrest is lawful, a 

suspect is not immunized from prosecution for any 

new crimes he might commit against the officer in 

response.  A defendantôs violent response to an 

unlawful detention, such as assaulting a police 

officer, may still be the source of criminal charges.  

A suspect has a duty to cooperate with law 

enforcement whether or not an attempt to detain or 

arrest him is later held to be in violation of the 

Fourth Amendment.  (In re Richard G. (2009) 

173 Cal.App.4
th
 1252, 1260-1263.) 

 

Even when the detention is illegal, every person has 

a legal duty to submit (Evans v. City of Bakersfield 

(1994) 22 Cal.App.4
th
 321.), although declining to 

do so is not a violation of P.C. § 148 in that a peace 

officer is not acting in the ñperformance of his (or 

her) dutiesò by unlawfully detaining someone. 

 

Also, an excessive use of force used by the officer 

after the arrest does not itself negate the ñin the 

performance of his (or her) dutiesò element of P.C. 

§§ 148(a) (or 69).  (People v. Williams (2018) 26 

Cal.App.5
th
 71.) 

 

Searches Based Upon Existing Precedent; the ñFaith-In-

Case Lawò Exception:   Searches conducted in objectively 

reasonable reliance on binding appellate precedent in effect 

at the time of the search, despite a later decision changing 

the rules, are not subject to the Exclusionary Rule. (Davis 

v. United States (2011) 564 U.S. 229, 236-239 [180 

L.Ed.2
nd

 285]; 180 L.Ed.2
nd

 285].)  

 

See United States v. Sparks (1
st
 Cir. 2013) 711 F.3

rd
 

58; holding that the use of a GPS prior to the U.S. 
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Supreme Courtôs decision in United States v. Jones 

(2012) 565 U.S. 400 [132 S.Ct. 945; 181 L.Ed.2
nd

 

911].), even if done in violation of the Fourth 

Amendment, does not require the suppression of 

the resulting evidence due to the officerôs good faith 

reliance in earlier binding precedence.  (See also 

People v. Mackey (2015) 233 Cal.App.4
th
 32, 93-

97; reaching the same conclusion.) 

 

Also, whether or not the theory of Florida v. 

Jardines (2013) 569 U.S. 1 [133 S.Ct. 1409; 185 

L.Ed.2
nd

 495], involving the illegality of using drug-

sniffing dogs within the curtilage of a personôs 

home, is applicable to a drug-sniffing dog used 

around the outside, and leaning up against, the open 

bed and tool box in a suspectôs truck (which would 

over-rule prior case law), was left open by the Ninth 

Circuit Court of Appeal, holding that the pursuant 

to the ñfaith-in-case lawò rule of Davis v. United 

States (2011) 564 U.S. 229, 236-239 [180 L.Ed.2
nd

 

285], it was unnecessary to decide the issue.  

(United States v. Thomas (9
th
 Cir. 2013) 726 F.3

rd
 

1086, 1092-1095.) 

 

A search of a cellphone ñincident to arrestò (as 

opposed to a Fourth waiver search) was clearly 

lawful prior to the United States Supreme Court 

case of Riley v. California (2014) 573 U.S. 373 

[134 S.Ct. 2473; 189 L.Ed.2
nd

 430], where it was 

held that a warrant must be obtained, and therefore, 

the officerôs good faith reliance upon that pre-Riley 

binding precedent will save a warrantless search of 

defendantôs cellphones found on his person when he 

was arrested.  (United States v. Lustig (9
th
 Cir. 

2016) 830 F.3
rd

 1075, 1077-1085.)  

 

See also ñGood Faith,ò under ñLimited Use of the 

Exclusionary Rule,ò above. 

 

The ñMinimal Intrusion Doctrine:ò  Californiaôs First 

District Court of Appeal (Div. 5) has found this theory to 

be a whole separate exception to the search warrant 

requirement, calling it the ñMinimal Intrusion Exception.ò  

(People v. Robinson (2012) 208 Cal.App.4
th
 232, 246-255; 

the insertion and turning of a key in a door lock; citing 
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Illinois v. McArthur (2001) 531 U.S. 326, 330 [148 

L.Ed.2
nd

 838].) 

 

ñThe minimal intrusion exception to the warrant 

requirement rests on the conclusion that in a very 

narrow class of ósearchesô the privacy interests 

implicated are óso small that the officers do not 

need probable cause; for the search to be 

reasonable.ò  (People v. Robinson, supra, at p. 

247.) 

 

See ñMinimal Intrusion Exception,ò below. 

 

In a 42 U.S.C. § 1983 Civil Suit:   

 

The exclusionary rule is inapplicable in a 42 U.S.C. 

§ 1983 civil suit.  The need for deterrence is 

minimal in such a context.  Application of the 

exclusionary rule in such a context would not 

prevent the State from using illegally obtained 

evidence against someone, but instead would 

prevent state actors (i.e., civil defendants) merely 

from being able to defend themselves against a 

claim for monetary damages.  Exlclusion of 

evidence in this context would not remove any 

preexisting incentive that the government might 

have to seize evidence unlawfully.  It would simply 

increase state actorsô financial exposure in tort 

actions that happen to involve illegaly seized 

evidence.  In effect, § 1983 plaintiffs would receive 

a windfall allowing them to prevail on torn claims 

that might otherwise have been defeated if critical 

evidence had not been suppressed.  Even if such 

application of the rule might in some way deter 

illegal police conduct, that deterrence would impose 

an extreme cost to law enforcement officers that is 

not generally countenanced by the doctrine. The 

cost of applying the exclusionary rule in the § 1983 

context is significant, and the deterrence benefits 

are miniscule.   The availability of the exclusionary 

rule in § 1983 cases would vastly over-deter police 

officers and would result in a wealth transfer that is 

at least peculiar, if not perverse.  (Lingo v. City of 

Salem (9
th
 Cir. 2016) 832 F.3

rd
 953, 957-960.) 
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In an Administrative Proceeding: 

 

In discussing Californiaôs ñimplied consentò statute 

(i.e., Veh. Code § 23612), noting that such consent 

cannot overcome the Fourth Amendmentôs 

provisions for refusing to consent to a warrantless 

search (i.e., a blood draw), it has been noted that 

such a ñdeemedò consent, while not effective (by 

itself) in the criminal context, does not prevent a 

DUI arresteeôs refusal to submit to a blood or breath 

test of the alcohol content of his blood from being 

used against him in an administrative license-

revocation proceedings before the Department of 

Motor Vehicles.  (People v. Mason (2016) 8 

Cal.App.5
th
 Supp. 11, 18-33.) 

 

ñWhile this statutory ódeemedô consent may 

be sufficient where the issue is whether the 

administrative consequences of refusal to 

consent are properly imposed Hughey (v. 

Dept. of Motor Vehicles (1991)) 235 

Cal.App.3
rd

 (752) at p. 754; [DMV properly 

revoked driverôs license for express refusal 

to consent; court did not consider 

constitutional issues]), a state legislature 

does not have the power to ódeemô into 

existence ófactsô operating to negate 

individual rights arising under the U.S. 

Constitution.  (People v. Mason, supra, at p. 

29.) 

 

Expectation of Privacy:   Whether a search or seizure is ñunreasonableò 

under the Fourth Amendment, and therefore requires the exclusion of 

evidence obtained thereby, turns on ñwhether a person has a 

constitutionally protected reasonable expectation of privacy, that is, 

whether he or she has manifested a subjective expectation of privacy in the 

object of the challenged search (or seizure) that society is willing to 

recognize as reasonable.ò  (Emphasis added; People v. Robles (2000) 23 

Cal.4
th
 789, 794.) 

  

Rule:  The United States Supreme Court has held: ñOur Fourth 

Amendment analysis embraces two questions. First, we ask 

whether the individual, by his conduct, has exhibited an actual 

expectation of privacy; that is, whether he has shown that óhe 

[sought] to preserve [something] as private.ô [Citation.] . . . 
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Second, we inquire whether the individualôs expectation of privacy 

is óone that society is prepared to recognize as reasonable.ô 

[Citation, fn. omitted.]ò  (Bond v. United States (2000) 529 U.S. 

334, 338 [120 S. Ct. 1462, 1465, 146 L. Ed.2
nd

 365, 370]; see also 

People v. Maury (2003) 30 Cal.4
th
 342, 384; United States v. 

Wahchumwah (9
th
 Cir. 2013) 710 F.3

rd
 862, 867; Carpenter v. 

United States (June 22, 2018) __ U.S. __, __ [138 S.Ct. 2206, 

2213; 201 L.Ed.2
nd

 507]; People v. Pride (2019) 31 Cal.App.5
th
 

133, 139.) 

 

Examples:   

 

A hotline for citizens to call in tips on criminal activity, 

advertised as guaranteeing the callerôs anonymity, does not 

create a constitutionally protected reasonable expectation of 

privacy in either the callerôs identity or the information 

provided.  It was expected that the information would be 

passed onto law enforcement.  The caller in this case 

became the suspect in the alleged crimes, thus negating any 

reasonable expectation to believe that the police would not 

determine and use his identity in the investigation.  (People 

v. Maury, supra, at pp. 381-403.) 

 

A defendant has the burden of proving that he had standing 

to contest a warrantless search.  In other words, he must 

first prove that he had a reasonable expectation of privacy 

in the areas searched.  A person seeking to invoke the 

protection of the Fourth Amendment must demonstrate 

both that he harbored a subjective (i.e., in his own mind) 

expectation of privacy and that the expectation was 

objectively reasonable. An objectively reasonable 

expectation of privacy is one that society is willing to 

recognize as reasonable.  Among the factors considered in 

making this determination are whether a defendant has a 

possessory interest in the thing seized or place searched; 

whether he has the right to exclude others from that place; 

whether he has exhibited a subjective expectation that it 

would remain free from governmental invasion; whether he 

took normal precautions to maintain his privacy; and 

whether he was legitimately on the premises.   (People v. 

Nishi (2012) 207 Cal.App.4
th
 954, 959-963; defendant held 

to not have an expectation of privacy in his tent on public 

land without a permit, nor the area around his tent.) 

 

http://www.lexis.com/research/buttonTFLink?_m=fbb80efda3239d0defcf5216dd9acfd5&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b207%20Cal.%20App.%204th%20954%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=97&_butInline=1&_butinfo=U.S.%20CONST.%20AMEND.%204&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzk-zSkAA&_md5=212e972f3cbb6f885ead1ce06bac06c4


 
© 2020  Robert C. Phillips.  All rights reserved 
 

 

 

37 

No violation of the Fourth  Amendment resulted when a 

gang police detective portrayed himself as a friend to gain 

access to defendantôs social media account and viewed and 

saved a copy of a video that defendant posted and that was 

later admitted into evidence.  In the posted video, defendant 

wore and discussed a chain resembling one taken in a 

strong-arm robbery. Although defendant chose a social 

media platform where posts disappeared after a period of 

time, he assumed the risk that the account for one of his 

ñfriendsò could be an undercover profile for a police 

detective or that any other ñfriendò could save and share the 

information with government officials. No expectation of 

privacy.  The California Electronic Communications 

Privacy Act (ñCalECPAò) had no application because 

defendant voluntarily granted access to his social media 

account to a ñfriendò and voluntarily then posted a video of 

himself with incriminating evidence.  (People v. Pride 

(2019) 31 Cal.App.5
th
 133, 137-141.) 

 

See also Everett v State (Del. 2018) 186 A.3
rd

 1224, 

1236; United States v. Meregildo (S.D.N.Y. 2012) 

883 F.Supp.2
nd

 523, 526; Palmieri v. United States 

(D.D.C. 2014) 72 F.Supp.3
rd

 191, 210, cited by the 

Pride Court at pp. 130-140.) 

 

See ñStanding,ò under ñSearches and Seizuresò (Chapter 

5), below. 

 

Standard of Review On Appeal:   

 

Motion to Suppress: 

 

Denial of a motion to suppress evidence is reviewed by an 

appellate court ñde novo.ò  (United States v. Bautista (9
th
 

Cir. 2004) 362 F.3
rd

 584, 588-589; see also United States v. 

Crawford (9
th
 Cir. 2004) 372 F.3

rd
 1048, 1053.)   

ñA determination whether there was reasonable suspicion 

to support an investigatory óstop and friskô is a mixed 

question of law and fact, also reviewed de novo.ò  (United 

States v. Williams (9th Cir. 2017) 846 F.3
rd

 303, 306; citing 

United States v. Burkett (9
th
 Cir. 2010) 612 F.3

rd
 1103, 

1106.)   

https://advance.lexis.com/document/?pdmfid=1000516&crid=6521b964-89ca-4e37-91a7-b1bc113a3321&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5V5K-WMR1-JT42-S4G3-00000-00&pddocid=urn%3AcontentItem%3A5V5K-WMR1-JT42-S4G3-00000-00&pdcontentcomponentid=4860&pdshepid=urn%3AcontentItem%3A5V5R-SWV1-J9X5-Y517-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=byvLk&earg=sr0&prid=04749527-7e76-4c7f-8165-a367379204c2
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The district courtôs factual findings are reviewed for 

clear error.  (United States v. Williams, supra, 

citing United States v. Crawford, supra, and United 

States v. Hammett (9
th
 Cir. 2001) 236 F.3

rd
 1054, 

1057-1058.)  

An appellate court then ñreview(s) the trial courtôs 

resolution of the first inquiry (above), which involves 

questions of fact, under the deferential substantial-evidence 

standard, but subject(s) the second and third inquires to 

independent review.ò  (People v. Parson (2008) 44 Cal.4
th
 

332, 345; citing People v. Ayala (2000) 24 Cal.4
th
 243, 279, 

and People v. Weaver (2001) 26 Cal.4
th
 76, 924.) 

 

In reviewing a trial courtôs denial a defendantôs 

motion to suppress, the appellate court defers to the 

trial courtôs factual findings where they are 

supported by substantial evidence, but, but then 

exercises its own independent judgment in 

determining the legality of a search on the facts so 

found.  (People v. Meza (2018) 23 Cal.App.5
th
 604, 

609; citing People v. Tully (2012) 54 Cal.4
th
 952, 

979.) 

 

Federal Rules of Crim.  Proc., Rule 12 (2003)ôs ñgood-

causeò standard applies when a defendant raises new 

theories on appeal in support of a required pre-trial motion 

to suppress.  (United States v. Guerrero (9
th
 Cir. 2019) 921 

F.3
rd

 895.) 

See ñMotion to Suppress; P.C. § 1538.5,ò under ñRemedy 

for Violations; The óExclusionary Rule,ôò under ñSearches 

and Seizuresò (Chapter 5), below. 

P.C. § 995 Motion to Dismiss Ruling: 

 

Pursuant to P.C. § 995(a)(2)(B), a court properly sets aside 

all or part of an information upon finding that the defendant 

ñhad been committed without reasonable or probable 

cause.ò (People v. Garcia (2018) 29 Cal.App.5
th
 864, 870.) 

 

ñó[I]n proceedings under section 995 it is the (preliminary 

hearing) magistrate who is the finder of fact; the superior 

court has none of the foregoing powers, and sits merely as a 

reviewing court; it must draw every legitimate inference in 

https://advance.lexis.com/search/?pdmfid=1000516&crid=30a7ef62-1dc9-4085-a924-695ab316996d&pdsearchterms=23+Cal.App.5th+604&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=ztv_9kk&earg=pdpsf&prid=121c1cdc-56fb-4944-a2a5-47a8e57a9b12
https://advance.lexis.com/search/?pdmfid=1000516&crid=30a7ef62-1dc9-4085-a924-695ab316996d&pdsearchterms=23+Cal.App.5th+604&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=ztv_9kk&earg=pdpsf&prid=121c1cdc-56fb-4944-a2a5-47a8e57a9b12
https://advance.lexis.com/document/?pdmfid=1000516&crid=5157a3d5-6864-4206-af39-05e18b58beb2&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5VY3-J5V1-JJYN-B1NC-00000-00&pddocid=urn%3AcontentItem%3A5VY3-J5V1-JJYN-B1NC-00000-00&pdcontentcomponentid=6393&pdshepid=urn%3AcontentItem%3A5VXN-VH31-DXC7-K3TB-00000-00&pdteaserkey=sr2&pditab=allpods&ecomp=bpk_k&earg=sr2&prid=fc8009eb-f8d8-49b9-9f3a-15f646564ee9
https://advance.lexis.com/search/?pdmfid=1000516&crid=fb87ac6d-60ee-42a2-b521-73ff4b7de32b&pdsearchterms=29+Cal.App.5th+864&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=g7b_9kk&earg=pdpsf&prid=a109d1f4-518d-49aa-8322-32002f4862e6
https://advance.lexis.com/search/?pdmfid=1000516&crid=1c9e52f9-756e-4ee8-8b3b-5b29637b7849&pdsearchterms=2017+Cal.LEXIS+3976&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=n4bt9kk&earg=pdpsf&prid=eb9ee69b-55f7-4098-a8c4-e096b067d632
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favor of the information, and cannot substitute its judgment 

as to the credibility or weight of the evidence for that of the 

magistrate. [Citation.] On review by appeal or writ, 

moreover, the appellate court in effect disregards the ruling 

of the superior court and directly reviews the determination 

of the magistrate é .ô (People v. Laiwa (1983) 34 Cal.3
rd

 

711, 718 . . . ; see People v. Konow (2004) 32 Cal.4
th
 995, 

1025 . . . .) óInsofar as the Penal Code section 995 motion 

rests on issues of statutory interpretation, our review is de 

novo.ô (Lexin v. Superior Court  (2010) 47 Cal.4
th
 1050, 

1072 . . . . ) ñóñóAs in any case involving statutory 

interpretation, our fundamental task here is to determine the 

Legislatureôs intent so as to effectuate the lawôs purpose. 

[Citation.] We begin by examining the statuteôs words, 

giving them a plain and commonsense meaning.ôòôò 

(People v. Scott (2014) 58 Cal.4
th
 1415, 1421 . . . .) ñó[W]e 

consider the language of the entire scheme and related 

statutes, harmonizing the terms when possible.ô (Riverside 

County Sheriffôs Dept. v. Stiglitz (2014) 60 Cal.4
th
 624, 

632 . . . ; see People v. Gonzalez (2014) 60 Cal.4
th
 533, 537 

. . . .)ò  (People v. Gonzalez (2017) 2 Cal.5
th
 1138, 1141.) 

 

ñThe showing required at this stage óis exceedingly lowô 

(Salazar v. Superior Court (2000) 83 Cal.App.4
th
 840, 846 

. . . ), and an information óshould be set aside only when 

there is a total absence of evidence to support a necessary 

element of the offense chargedô (Id. at p. 842, quoting 

People v. Superior Court (Jurado) (1992) 4 Cal.App.4
th
 

1217, 1226 . . .)ò  People v. Garcia (2018) 29 Cal.App.5
th
 

864, 870-871.) 

 

ñóIn a proceeding under section 995, the superior courtôs 

role is similar to that of an appellate court reviewing the 

sufficiency of the evidence to sustain a judgment.ôò (People 

v. Kidd (2019) 36 Cal.App.5
th
 12, 16; quoting People v. 

Magee (2011) 194 Cal.App.4
th
 178, 182.) 

 

ñThus, the superior court ómerely reviews the 

evidence; it does not substitute its judgment on the 

weight of the evidence nor does it resolve factual 

conflicts.ôò   The Appellate Court, thereafter, 

ñreview(s) the magistrateôs decision directly, 

deferring to the magistrateôs factual findings.ò 

(People v. Kidd, supra, at pp. 16-17.) 

 

https://advance.lexis.com/search/?pdmfid=1000516&crid=1c9e52f9-756e-4ee8-8b3b-5b29637b7849&pdsearchterms=2017+Cal.LEXIS+3976&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=n4bt9kk&earg=pdpsf&prid=eb9ee69b-55f7-4098-a8c4-e096b067d632
https://advance.lexis.com/search/?pdmfid=1000516&crid=1c9e52f9-756e-4ee8-8b3b-5b29637b7849&pdsearchterms=2017+Cal.LEXIS+3976&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=n4bt9kk&earg=pdpsf&prid=eb9ee69b-55f7-4098-a8c4-e096b067d632
https://advance.lexis.com/search/?pdmfid=1000516&crid=1c9e52f9-756e-4ee8-8b3b-5b29637b7849&pdsearchterms=2017+Cal.LEXIS+3976&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=n4bt9kk&earg=pdpsf&prid=eb9ee69b-55f7-4098-a8c4-e096b067d632
https://advance.lexis.com/search/?pdmfid=1000516&crid=1c9e52f9-756e-4ee8-8b3b-5b29637b7849&pdsearchterms=2017+Cal.LEXIS+3976&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=n4bt9kk&earg=pdpsf&prid=eb9ee69b-55f7-4098-a8c4-e096b067d632
https://advance.lexis.com/search/?pdmfid=1000516&crid=1c9e52f9-756e-4ee8-8b3b-5b29637b7849&pdsearchterms=2017+Cal.LEXIS+3976&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=n4bt9kk&earg=pdpsf&prid=eb9ee69b-55f7-4098-a8c4-e096b067d632
https://advance.lexis.com/search/?pdmfid=1000516&crid=1c9e52f9-756e-4ee8-8b3b-5b29637b7849&pdsearchterms=2017+Cal.LEXIS+3976&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=n4bt9kk&earg=pdpsf&prid=eb9ee69b-55f7-4098-a8c4-e096b067d632
https://advance.lexis.com/search/?pdmfid=1000516&crid=1c9e52f9-756e-4ee8-8b3b-5b29637b7849&pdsearchterms=2017+Cal.LEXIS+3976&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=n4bt9kk&earg=pdpsf&prid=eb9ee69b-55f7-4098-a8c4-e096b067d632
https://advance.lexis.com/search/?pdmfid=1000516&crid=1c9e52f9-756e-4ee8-8b3b-5b29637b7849&pdsearchterms=2017+Cal.LEXIS+3976&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=n4bt9kk&earg=pdpsf&prid=eb9ee69b-55f7-4098-a8c4-e096b067d632
https://advance.lexis.com/search/?pdmfid=1000516&crid=1c9e52f9-756e-4ee8-8b3b-5b29637b7849&pdsearchterms=2017+Cal.LEXIS+3976&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=n4bt9kk&earg=pdpsf&prid=eb9ee69b-55f7-4098-a8c4-e096b067d632
https://advance.lexis.com/search/?pdmfid=1000516&crid=1c9e52f9-756e-4ee8-8b3b-5b29637b7849&pdsearchterms=2017+Cal.LEXIS+3976&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=n4bt9kk&earg=pdpsf&prid=eb9ee69b-55f7-4098-a8c4-e096b067d632
https://advance.lexis.com/search/?pdmfid=1000516&crid=1c9e52f9-756e-4ee8-8b3b-5b29637b7849&pdsearchterms=2017+Cal.LEXIS+3976&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=n4bt9kk&earg=pdpsf&prid=eb9ee69b-55f7-4098-a8c4-e096b067d632
https://advance.lexis.com/search/?pdmfid=1000516&crid=1c9e52f9-756e-4ee8-8b3b-5b29637b7849&pdsearchterms=2017+Cal.LEXIS+3976&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=n4bt9kk&earg=pdpsf&prid=eb9ee69b-55f7-4098-a8c4-e096b067d632
https://advance.lexis.com/search/?pdmfid=1000516&crid=1c9e52f9-756e-4ee8-8b3b-5b29637b7849&pdsearchterms=2017+Cal.LEXIS+3976&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=n4bt9kk&earg=pdpsf&prid=eb9ee69b-55f7-4098-a8c4-e096b067d632
http://www.courts.ca.gov/opinions/documents/S223763.PDF
https://advance.lexis.com/search/?pdmfid=1000516&crid=fb87ac6d-60ee-42a2-b521-73ff4b7de32b&pdsearchterms=29+Cal.App.5th+864&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=g7b_9kk&earg=pdpsf&prid=a109d1f4-518d-49aa-8322-32002f4862e6
https://advance.lexis.com/search/?pdmfid=1000516&crid=fb87ac6d-60ee-42a2-b521-73ff4b7de32b&pdsearchterms=29+Cal.App.5th+864&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=g7b_9kk&earg=pdpsf&prid=a109d1f4-518d-49aa-8322-32002f4862e6
https://advance.lexis.com/search/?pdmfid=1000516&crid=fb87ac6d-60ee-42a2-b521-73ff4b7de32b&pdsearchterms=29+Cal.App.5th+864&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=g7b_9kk&earg=pdpsf&prid=a109d1f4-518d-49aa-8322-32002f4862e6
https://advance.lexis.com/search/?pdmfid=1000516&crid=fb87ac6d-60ee-42a2-b521-73ff4b7de32b&pdsearchterms=29+Cal.App.5th+864&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=g7b_9kk&earg=pdpsf&prid=a109d1f4-518d-49aa-8322-32002f4862e6
https://advance.lexis.com/search/?pdmfid=1000516&crid=fb87ac6d-60ee-42a2-b521-73ff4b7de32b&pdsearchterms=29+Cal.App.5th+864&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=g7b_9kk&earg=pdpsf&prid=a109d1f4-518d-49aa-8322-32002f4862e6
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Constitutionality of a Statute: 

 

ñWhere an issue presented involves the constitutionality of 

a statute, (an appellate court will) review the lower courtôs 

determination de novo. (Vergara v. State of California 

(2016) 246 Cal.App.4
th
 619, 642 . . . .) In conducting (the 

courtôs) review, (it will) adhere to the settled principles that 

óñó[statutes] are to be so construed, if their language 

permits, as to render them valid and constitutional rather 

than invalid and unconstitutionalò [citation] and that 

California courts must adopt an interpretation of a statutory 

provision which, óconsistent with the statutory language 

and purpose, eliminates doubt as to the provisionôs 

constitutionality.ôòôò (People v. Morera-Munoz (2016) 5 

Cal.App.5
th
 838, 846; quoting People v. Armor (1974) 12 

Cal.3
rd

 20, 30; and citing People v. Harrison (2013) 57 

Cal.4
th
 1211, 1228.)     

 

Sufficiency of the Evidence: 

 

In a ñsufficiency of the evidence case,ò an appellate court 

will ñconsider the evidence in a light most favorable to the 

judgment and presume the existence of every fact the trier 

could reasonably deduce from the evidence in support of 

the judgment. The test is whether substantial evidence 

supports the decision, not whether the evidence proves guilt 

beyond a reasonable doubt. [Citations.]ò  People v. White 

(2015) 241 Cal.App.4
th
 881, 884, citing People v. Mincy 

(1992) 2 Cal.4
th
 408, 432.  See also King v. State of 

California (2015) 242 Cal.App.4
th
 265, 278-279; People v. 

Jimenez (2015) 242 Cal.App.4
th
 1337, 1353.)  

 

In a criminal case, the issue is ñwhether a rational fact 

finder could have concluded defendant was guilty beyond a 

reasonable doubt. (People v. Rowland (1992) 4 Cal.4
th
 238, 

269 [14 Cal. Rptr. 2
nd

 377, 841 P.2
nd

 897].) óReversal on 

this ground is unwarranted unless it appears ñthat upon no 

hypothesis whatever is there sufficient substantial evidence 

to support [the conviction].ò [Citation.]ô (People v. Bolin 

(1998) 18 Cal.4
th
 297, 331 [75 Cal. Rptr. 2

nd
 412, 956 P.2

nd
 

374].) Evidence is substantial when it is reasonable in 

nature, credible, and of solid value. (People v. Ramsey 

(1988) 203 Cal.App.3
rd

 671, 682 [250 Cal. Rptr. 309].) We 

consider the evidence, including the reasonable inferences 

drawn from the evidence, in the light most favorable to the 

https://advance.lexis.com/search/?pdmfid=1000516&crid=0a950803-1322-41ac-8f54-1f71220af732&pdsearchterms=8+Cal.+App.+5th+1165&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=y8xf9kk&earg=pdpsf&prid=bf8dca12-d2e1-4587-ada1-3e597c6dfed1
https://advance.lexis.com/search/?pdmfid=1000516&crid=0a950803-1322-41ac-8f54-1f71220af732&pdsearchterms=8+Cal.+App.+5th+1165&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=y8xf9kk&earg=pdpsf&prid=bf8dca12-d2e1-4587-ada1-3e597c6dfed1
https://advance.lexis.com/search/?pdmfid=1000516&crid=0a950803-1322-41ac-8f54-1f71220af732&pdsearchterms=8+Cal.+App.+5th+1165&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=y8xf9kk&earg=pdpsf&prid=bf8dca12-d2e1-4587-ada1-3e597c6dfed1
https://advance.lexis.com/search/?pdmfid=1000516&crid=0a950803-1322-41ac-8f54-1f71220af732&pdsearchterms=8+Cal.+App.+5th+1165&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=y8xf9kk&earg=pdpsf&prid=bf8dca12-d2e1-4587-ada1-3e597c6dfed1
https://advance.lexis.com/search/?pdmfid=1000516&crid=0a950803-1322-41ac-8f54-1f71220af732&pdsearchterms=8+Cal.+App.+5th+1165&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=y8xf9kk&earg=pdpsf&prid=bf8dca12-d2e1-4587-ada1-3e597c6dfed1
https://advance.lexis.com/search/?pdmfid=1000516&crid=0a950803-1322-41ac-8f54-1f71220af732&pdsearchterms=8+Cal.+App.+5th+1165&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=y8xf9kk&earg=pdpsf&prid=bf8dca12-d2e1-4587-ada1-3e597c6dfed1
https://advance.lexis.com/search/?pdmfid=1000516&crid=0a950803-1322-41ac-8f54-1f71220af732&pdsearchterms=8+Cal.+App.+5th+1165&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=y8xf9kk&earg=pdpsf&prid=bf8dca12-d2e1-4587-ada1-3e597c6dfed1
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judgment. (People v. Valdez (2004) 32 Cal.4
th
 73, 104 [8 

Cal. Rptr. 3
rd

 271, 82 P.3
rd

 296].)ò  (People v. Nicolas 

(2017) 8 Cal. App. 5
th
 1165, 1171.)  

 

ñóSubstantial evidenceô is evidence of ponderable legal 

significance, evidence that is reasonable, credible and of 

solid value.ò (Citation) óThe focus is on the quality, rather 

than the quantity, of the evidence.ô (Citation) óInferences 

may constitute substantial evidence, but they must be the 

product of logic and reason. Speculation or conjecture 

alone is not substantial evidence.ô (Citation) óThe ultimate 

test is whether it is reasonable for a trier of fact to make the 

ruling in question in light of the whole record.  (Citation) 

The testimony of a single witness may be sufficient.ô 

(Citation)ò  (Internal quotations and citations omitted; King 

v. State of California, supra.) 

 

The same standards apply when the evidence being 

evaluated constutes circumstantial evidence.  (People v. 

Snow (2003) 30 Cal.4
th
 43, 66; People v. Jimenez (2015) 

242 Cal.App.4
th
 1337, 1354; People v. Lopez (2017) 8 

Cal.App.5
th
 1230, 1234.) 

 

The same standards also apply when the defendant is a 

minor, and the issue is whether or not there was 

ñsubstantial evidenceò supporting a true finding that sheôd 

violated a particular criminal offense (P.C. § 148(a), in this 

case).  (In re Amanda A. (2015) 242 Cal.App.4
th
 537, 545-

546.) 

But, ña jury may not rely upon unreasonable inferences, 

and é ó[a]n inference is not reasonable if it is based only 

on speculation.ôò (Citation) ñBefore the judgment of the 

trial court can be set aside for the insufficiency of the 

evidence, it must clearly appear that on no hypothesis 

whatever is there sufficient substantial evidence to support 

the verdict of the [finder of fact].ò (Citation)  (People v. 

Goode (2015) 243 Cal.App.4
th
 484, 488.) 

ñThe federal standard of review is to the same effect:  

Under principles of federal due process, review for 

sufficiency of evidence entails not the determination 

whether the reviewing court itself believes the evidence at 

trial establishes guilt beyond a reasonable doubt, but, 

instead, whether, after viewing the evidence in the light 

https://advance.lexis.com/search/?pdmfid=1000516&crid=0a950803-1322-41ac-8f54-1f71220af732&pdsearchterms=8+Cal.+App.+5th+1165&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=y8xf9kk&earg=pdpsf&prid=bf8dca12-d2e1-4587-ada1-3e597c6dfed1
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most favorable to the prosecution, any rational trier of fact 

could have found the essential elements of the crime 

beyond a reasonable doubt. [Citation.] The standard of 

review is the same in cases in which the prosecution relies 

mainly on circumstantial evidence. [Citation.] óñóAlthough 

it is the duty of the jury to acquit a defendant if it finds that 

circumstantial evidence is susceptible of two 

interpretations, one of which suggests guilt and the other 

innocence [citations], it is the jury, not the appellate court[,] 

which must be convinced of the defendantôs guilt beyond a 

reasonable doubt. óñóIf the circumstances reasonably justify 

the trier of fact's findings, the opinion of the reviewing 

court that the circumstances might also reasonably be 

reconciled with a contrary finding does not warrant a 

reversal of the judgment.òôòôò  (People v. Dealba (2015) 

242 Cal.App.4
th
 1142, 1148-1149, quoting People v. 

Rodriguez (1999) 20 Cal.4
th
 1, 11.) 

 

ññóAn appellate court must accept logical inferences that 

the [finder of fact] might have drawn from the 

circumstantial evidence.ò [Citation.] ñBefore the judgment 

of the trial court can be set aside for the insufficiency of the 

evidence, it must clearly appear that on no hypothesis 

whatever is there sufficient substantial evidence to support 

the verdict of the [finder of fact].ò [Citation.]ò  (People v. 

Sanghera (2006) 139 Cal.App.4
th
 1567, 1573.)  As our 

Supreme Court said in People v. Rodriguez, supra, 20 

Cal.4
th
 1, while reversing an insufficient evidence finding 

because the reviewing court had rejected contrary, but 

equally logical, inferences the jury might have drawn: óThe 

[Court of Appeal] majorityôs reasoning . . . amounted to 

nothing more than a different weighing of the evidence, one 

the jury might well have considered and rejected. The 

Attorney Generalôs inferences from the evidence were no 

more inherently speculative than the majorityôs; 

consequently, the majority erred in substituting its own 

assessment of the evidence for that of the jury.ô (Id., at p. 

12, italics added.)ò  (People v. Dealba, supra, at p. 1149.) 

 

ñOn appeal of a conviction under (Penal Code) section 

288(a), ñ[t]he proper test for determining a claim of 

insufficiency of evidence . . . is whether, on the entire 

record, a rational trier of fact could find the defendant 

guilty beyond a reasonable doubt. [Citations.] On appeal, 

we must view the evidence in the light most favorable to 
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the People and must presume in support of the judgment 

the existence of every fact the trier could reasonably 

deduce from the evidence.ôò  (People v. Villagran (2016) 5 

Cal.App.5
th
 880, 889-890; quoting People v. Jones (1990) 

51 Cal.3
rd

 294, 314.) 

 

ñóSubstantial evidence includes circumstantial evidence 

and any reasonable inferences drawn from that evidence.ô 

(People v. Brooks (2017) 3 Cal.5
th
 1, 57 . . . .) We presume 

the existence of every fact the trier of fact could reasonably 

deduce from the evidence in support of the judgment. 

(People v. Clark (2011) 52 Cal.4
th
 856, 943 . . . .)ò  (People 

v. Korwin (2019) 36 Cal.App.5
th
 682, 687.) 

 

Habeas Corpus: 

 

In ruling on a denial or granting of a federal petition for 

writ of habeas corpus, the Ninth Circuit Court of Appeal 

will consider the issue ñde novo.ò  But then, it can only 

reverse the district courtôs denial or granting of the petition, 

and overturn or uphold the state decision, respectively, if 

the state court decision ñwas contrary to, or involved an 

unreasonable application of, clearly established Federal 

law, as determined by the Supreme Court of the United 

States,ò or ñresulted in a decision that was based on an 

unreasonable determination of the facts in light of the 

evidence presented in the State court proceeding.ò  (Jones 

v. Harrington (9th Cir. 2016) 829 F.3
rd

 1128, 1135-1136; 

28 U.S.C. § 2254(d)(1)-(2); see also Bradford v. Davis (9
th
 

Cir. 2019) 923 F.3
rd

 599, 609.) 

ñA defendantôs right to seek habeas corpus relief is 

enshrined in California's Constitution. (See Cal. Const., 

art. I, § 11; People v. Duvall (1995) 9 Cal.4
th
 464, 474 . . .) 

A habeas corpus remedy may be available when relief by 

direct appeal is inadequate. (In re Sanders (1999) 21 

Cal.4
th
 697, 703ï704 . . .).  Habeas corpus relief may be 

warranted when the invalidity of a judgment is not apparent 

from the record on appeal. (In re Robbins (1998) 18 Cal.4
th
  

770, 777 . . .; see also In re Reno (2012) 55 Cal.4
th
 428, 

450 . . .)  óBecause a petition for a writ of habeas corpus 

seeks to collaterally attack a presumptively final criminal 

judgment, the petitioner bears a heavy burden initially to 

plead sufficient grounds for relief, and then later to prove 

them.ô (Duvall, supra, 9 Cal.4
th
 at p. 474.) This court 

http://www.courts.ca.gov/opinions/documents/A143768.PDF
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https://advance.lexis.com/document/?pdmfid=1000516&crid=aabc5468-6e8d-4a13-8893-533372babb5b&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5RVK-4681-F04B-P0KN-00000-00&pddocid=urn%3AcontentItem%3A5RVK-4681-F04B-P0KN-00000-00&pdcontentcomponentid=4861&pdshepid=urn%3AcontentItem%3A5RVH-9C21-J9X5-Y0JY-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=Ly_fk&earg=sr0&prid=996a327d-50d4-4547-9390-6e2e23e2609b
https://advance.lexis.com/document/?pdmfid=1000516&crid=aabc5468-6e8d-4a13-8893-533372babb5b&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5RVK-4681-F04B-P0KN-00000-00&pddocid=urn%3AcontentItem%3A5RVK-4681-F04B-P0KN-00000-00&pdcontentcomponentid=4861&pdshepid=urn%3AcontentItem%3A5RVH-9C21-J9X5-Y0JY-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=Ly_fk&earg=sr0&prid=996a327d-50d4-4547-9390-6e2e23e2609b
https://advance.lexis.com/document/?pdmfid=1000516&crid=aabc5468-6e8d-4a13-8893-533372babb5b&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5RVK-4681-F04B-P0KN-00000-00&pddocid=urn%3AcontentItem%3A5RVK-4681-F04B-P0KN-00000-00&pdcontentcomponentid=4861&pdshepid=urn%3AcontentItem%3A5RVH-9C21-J9X5-Y0JY-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=Ly_fk&earg=sr0&prid=996a327d-50d4-4547-9390-6e2e23e2609b
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evaluates a petition óby asking whether, assuming the 

petition's factual allegations are true, the petitioner would 

be entitled to relief. [Citations.] If no prima facie case for 

relief is stated, the court will summarily deny the petition. 

If, however, the court finds the factual allegations, taken as 

true, establish a prima facie case for relief, the court will 

issue an [order to show cause.ô (Id. at pp. 474ï475.)ò  (In 

re Figueroa (2018) 4 Cal.5
th
 576, 586-587; litigating the 

applicability of a Habeas Corpus writ to the challenge of 

ñfalse evidence,ò e.g., expert opinion evidence which has 

since been repudiated by the expert.) 

ñ(A federal) habeas petition (in a state case) is governed by 

the provisions of the Antiterrorism and Effective Death 

Penalty Act of 1996 (óAEDPAô), Pub. L. No. 104-132, 

110 Stat. 1214 (1996).  AEDPA órestricts the 

circumstances under which a federal habeas court may 

grant relief to a state prisoner whose claim has already been 

'adjudicated on the merits in State court.' Johnson v. 

Williams, 568 U.S. 289, 292, 133 S.Ct. 1088, 185 L.Ed.2
nd

 

105 (2013) (quoting 28 U.S.C. § 2254(d)). Under AEDPA, 

this court may only grant habeas relief if a state courtôs 

decision was (1) ócontrary to, or involved an unreasonable 

application of, clearly established Federal law, as 

determined by the Supreme Court of the United States,ô or 

(2) óbased on an unreasonable determination of the facts in 

light of the evidence presented in the State court 

proceeding.ô 28 U.S.C. § 2254(d).ò  (Martinez v. Cate (9
th
 

Cir. 2018) 903 F.3
rd

 982, 991.) 

Juvenile Cases: 

 

General Procedures:   

 

ñGenerally, any person under the age of 18 who is charged 

with violating a law is considered a óminor.ô (See [Welf. & 

Inst. Code, ]§ 602.) A ójuvenile courtô is a separate, civil 

division of the superior court. ([Welf. & Inst. Code, ]§ 

246.) A prosecutor charges a minor with an offense by 

filing a juvenile petition, rather than a criminal complaint. 

(See [Welf. & Inst. Code, ]§§ 653.7, 655.) Minors óadmitô 

or ódenyô an offense, rather than plead óguiltyô or ónot 

guilty.ô (§ 702.3.) There are no ótrials,ô per se, in juvenile 

court, rather there is a ójurisdictional hearingô presided over 

by a juvenile court judge. ([Welf. & Inst. Code, ]§ 602.) 
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The jurisdictional hearing is equivalent to a óbench trialô in 

a criminal court. (See Cal. Rules of Court, rule 5.780.) 

Although a juvenile court judge adjudicates alleged law 

violations, there are no óconviction[s]ô in juvenile court. 

([Welf. & Inst. Code, ]§ 203.) Rather, the juvenile court 

determinesðunder the familiar beyond the reasonable 

doubt standard and under the ordinary rules of evidenceð

whether the allegations are ótrueô and if the minor comes 

within its jurisdiction. (See [Welf. & Inst. Code, ]§ 602 et 

seq.) 

 

ñThere is no ósentence,ô per se, in juvenile court. Rather a 

judge can impose a wide variety of rehabilitation 

alternatives after conducting a ódispositional hearing,ô 

which is equivalent to a sentencing hearing in a criminal 

court. ([Welf. & Inst. Code,] § 725.5; In re Devin J. 

(1984) 155 Cal.App.3
rd

 1096, 1100 . . . .) In the more 

serious cases, a juvenile court can ócommitô a minor to 

juvenile hall or to the Division of Juvenile Justice (DJJ), 

formerly known as the California Youth Authority (CYA). 

In order to commit a minor to the DJJ, the record must 

show that less restrictive alternatives would be ineffective 

or inappropriate. (In re Teofilio A. (1989) 210 Cal.App.3d 

571, 576 . . . .) The DJJ, rather than the court, sets a parole 

consideration date. DJJ commitments can range from one 

year or less for nonserious offenses, and up to seven years 

for the most serious offenses, including murder. (See Cal. 

Code Regs., tit. 15, §§ 4951ï4957.) A minor committed to 

DJJ must generally be discharged no later than 23 years of 

age. ([Welf. & Inst. Code, ]§ 607, subd. (f).)ò  (In  re M.S. 

(2019) 32 Cal.App.5
th
 1177, 1192-1193; quoting People v. 

Vela (2018) 21 Cal.App.5
th
 1099, 1104ï1105.) 

 

The Exclusionary Rule:  The exclusionary rule applies to juvenile 

proceedings that are filed pursuant to the Welfare and 

Institutions Code.  (In re William G. (1985) 40 Cal.3
rd

 550, 567, 

fn. 17; In re Tyrell J. (1994) 8 Cal.4
th
 68, 75-76.) 

 

Civil Liability :  A law enforcement officer who violates a subjectôs 

Fourth Amendment rights also, in addition to having the resulting 

evidence exposed to possible suppression in a criminal case, potentially 

opens him or herself up to civil liability as well. 
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Integral Participation Requirement: 

 

ñAn officer can be held liable for a constitutional violation 

only when there is a showing of óintegral participationô or 

ópersonal involvementô in the unlawful conduct, as opposed 

to mere presence at the scene.ò  (Bonivert v. City of 

Clarkston (9
th
 Cir. 2018) 883 F.3

rd
 865, 879; citing Jones 

v. Williams (9
th
 Cir. 2002) 297 F.3

rd
 930, 935-936.) 

 

ñ(I)integral participation does not require that each 

officerôs actions themselves rise to the level of a 

constitutional violation.ò  (Bonivert v. City of 

Clarkston, supra, citing Boyd v. Benton County 

(9
th
 Cir. 2004) 374 F.3

rd
 773, 780.) 

 

In Bonivert, where it was alleged that deputies from 

another agency backing up the original agency 

helped to develope a plan of entry with the initial 

officers, provided armed backup to the supervising 

officer as he broke into defendantôs back door, and 

entered the home on the officerôs heels, it was held 

that the backup officers were also potentially liable 

for an illegal entry into a residence. 

 

Due Process:  Violating a personôs ñdue processò rights will also 

generate civil liability for a police officer, as well as for the agency 

that employs the officer: 

 

Under the state created ñdanger doctrine,ò police officers 

violated the constitutional right to due process of a victim 

of domestic violence when the supervisor on the scene 

remarked positively about the alleged abuser and his family 

while simultaneously ordering other officers not to arrest 

the abuser despite the presence of probable cause, thus 

acting with deliberate indifference to the risk of future 

abuse when they ignored the risk of the abuserôs violent 

tendencies.  Nonetheless, the officers were entitled to 

qualified immunity under 42 U.S.C. § 1983 because at the 

time of these events, a reasonable officer would not have 

known that such conduct violated the due process rights of 

the domestic violence victim.  (Martinez v. City of Clovis 

(9
th
 Cir. 2019) 943 F.3

rd
 1260.) 
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Qualified Immunity: 

 

General Rules: 

 

ñA government official (who is) sued under (42 

U.S.C.) § 1983 is entitled to qualified immunity 

unless the official violated a statutory or 

constitutional right that was clearly established at 

the time of the challenged conduct.ò  (See Ashcroft 

v. al-Kidd (2011) 563 U.S. 731, 735 [179 L.Ed.2
nd

 

1149, 1155]; Pearson v. Callahan (2009) 555 U.S. 

223, 231 [129 S.Ct. 808; 172 L.Ed.2
nd

 565; District 

of Columbia v. Wesby et al. (Jan. 22, 2018) __ U.S. 

__, __ [138 S.Ct. 577; 199 L.Ed.2
nd

 453].)  

 

Qualified immunity balances ñthe need to 

hold public officials accountable when they 

exercise power irresponsibly and the need to 

shield officials from harassment, distraction, 

and liability when they perform their duties 

reasonably.ò (Pearson v. Callahan, supra; 

Martinez v. City of Clovis (9
th
 Cir. 2019) 

943 F.3
rd

 1260, 1274-1275.)  

 

ñThe Supreme Court long ago laid down the 

principle that qualified immunity protects 

government officials ófrom liability for civil 

damages insofar as their conduct does not violate 

clearly established statutory or constitutional rights 

of which a reasonable person would have known.ôò  

(Thompson v. Rahr (9
th
 Cir. WA 2018) 885 F.3

rd
 

582, 587-590; quoting Harlow v. Fitzgerald (1982) 

457 U.S. 800, 818 [102 S.Ct. 2727; 73 L.Ed.2
nd

 

396].) 

 

On the issue of determining the propriety of 

qualified immunity in a given case, ñrequiring the 

comparing of a given case with existing statutory or 

constitutional precedent, is quintessentially a 

question of law for the judge, not the jury. A 

bifurcation of duties is unavoidable.  Only the jury 

can decide the disputed factual issues, while only 

the judge can decide whether the right was clearly 

established once the factual issues are resolved.  

ñóThe controlling distinction between the power of 

https://advance.lexis.com/search/?pdmfid=1000516&crid=8556e6fd-d112-49cd-a2b0-0c28da775788&pdsearchterms=903+F.3rd+929&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=dyd59kk&earg=pdpsf&prid=7a2b04ec-d0fa-4a2f-b53c-0f510793f3ae
https://advance.lexis.com/search/?pdmfid=1000516&crid=8556e6fd-d112-49cd-a2b0-0c28da775788&pdsearchterms=903+F.3rd+929&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=dyd59kk&earg=pdpsf&prid=7a2b04ec-d0fa-4a2f-b53c-0f510793f3ae
https://advance.lexis.com/search/?pdmfid=1000516&crid=8556e6fd-d112-49cd-a2b0-0c28da775788&pdsearchterms=903+F.3rd+929&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=dyd59kk&earg=pdpsf&prid=7a2b04ec-d0fa-4a2f-b53c-0f510793f3ae
https://advance.lexis.com/search/?pdmfid=1000516&crid=0b77ce69-a93e-40c5-b4a5-1b6cb0d00c6c&pdsearchterms=885+F.3rd+582&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=z4__9kk&earg=pdpsf&prid=b3032178-feb6-4212-9369-b5fd79c17016
https://advance.lexis.com/search/?pdmfid=1000516&crid=0b77ce69-a93e-40c5-b4a5-1b6cb0d00c6c&pdsearchterms=885+F.3rd+582&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=z4__9kk&earg=pdpsf&prid=b3032178-feb6-4212-9369-b5fd79c17016
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the court and that of the jury is that the former is the 

power to determine the law and the latter to 

determine the facts.ôò  (Morales v. Fry  (9
th
 Cir. 

2017) 873 F.3
rd

 817, 823; quoting Dimick v. 

Schiedt (1935) 293 U.S. 474, 486 [55 S.Ct. 296; 79 

L.Ed. 603].) 

 

The fact that there is a genuine issue to debate does 

not end the inquiry.  ñ(T)he existence of a genuine 

dispute about the reasonableness of an officerôs use 

of force does not preclude granting qualified 

immunity or eliminate any basis for an immediate 

appeal of denial of qualified immunity.ò  (Isayeva v. 

Sacramento Sheriffôs Department (9
th
 Cir. 2017) 

872 F.3
rd

 938, 944-950.) 

 

Two Steps: 

 

An Appellate Courtôs ñreview of a grant of 

summary judgment based on qualified immunity 

involves two distinct steps: government officials are 

not entitled to qualified immunity if (1) the facts 

ó[t]aken in the light most favorable to the party 

asserting the injury . . . show [that] the [defendantsô] 

conduct violated a constitutional rightô and (2) óthe 

right was clearly establishedô at the time of the 

alleged violation.ò  (Bonivert v. City of Clarkston 

(9
th
 Cir. 2018) 883 F.3

rd
 865, 871-872; quoting 

Saucier v. Katz (2001) 533 U.S. 194, 201 [121 S.Ct. 

2151; 150 L.Ed.2
nd

 272]; Martinez v. City of Clovis 

(9
th
 Cir. 2019) 943 F.3

rd
 1260, 1270. See also Pike 

v. Hester (9
th
 Cir. Nev. 2018) 891 F.3

rd
 1131, 1137.) 

 

ñQualified immunity applies either where 

there was no constitutional violation or 

where the constitutional violation was not 

clearly established.ò  (Martinez v. City of 

Clovis, supra.) 

 

The Court has the discretion to consider these two 

questions in either order, ñin light of the 

circumstances in the particular case at hand.ò  

(Martinez v. City of Clovis, supra.) 
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ñThe Supreme Court has ówarned against beginning 

with the first prong of the qualified-immunity 

analysis when it would unnecessarily wade into 

ñdifficult questionsò of constitutional interpretation 

that have no effect on the outcome of the case.ô 

Sjurset v. Button, 810 F.3
rd

 609, 615 (9th Cir. 

2015) (quoting Pearson, 555 U.S. at 236-237). But 

the Supreme Court has also recognized that the two-

step qualified immunity procedure óis intended to 

further the development of constitutional 

precedent.ô Horton ex rel. Horton v. City of Santa 

Maria, 915 F.3
rd

 592, 602 (9th Cir. 2019) (quoting 

Pearson, 555 U.S. at 237). Even in difficult cases, 

our court tends óto address both prongs of qualified 

immunity where the ñtwo-step procedure promotes 

the development of constitutional precedent' in an 

area where this court's guidance is . . . needed.ôò Id. 

(quoting Mattos v. Agarano, 661 F.3
rd

 433, 440 

(9th Cir. 2011) (en banc)).ò  (Martinez v. City of 

Clovis, supra, at p. 1270.) 

 

ñClearly Establishedò Principles: 

 

ñA right is clearly established only if its contours 

are sufficiently clear that óa reasonable official 

would understand that what he is doing violates that 

right.ò (Anderson v. Creighton (1987) 483 U.S. 

635, 640 [97 L.Ed.2
nd

 523].)   

 

ñóClearly establishedô means that, at the time of the 

officerôs conduct, the law was ñóñsufficiently clearò 

that every óñreasonable official would understand 

that what he is doingôòô is unlawful.  (Citations)ò  

(District of Columbia v. Wesby et al. (Jan. 22, 

2018) __ U.S. __, __ [138 S.Ct. 577; 199 L.Ed.2
nd

 

453].) 

 

It has also been noted that in discussing the 

ñclearly establishedò requirement, the 

ñspecificityò of the rule is ñespecially 

important in the Fourth Amendment 

context.ò  Finding probable cause to arrest 

must necessarily turn on a specific set of 

facts and circumstances.  (Ibid.) 

 

https://advance.lexis.com/search/?pdmfid=1000516&crid=e23e321a-adf0-4afc-9e52-c1d2eb7a3b75&pdsearchterms=2019+U.S.+App.+LEXIS+35974&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=bf6_9kk&earg=pdsf&prid=525c0e1c-6f2a-4c27-8e60-d57af4123745
https://advance.lexis.com/search/?pdmfid=1000516&crid=e23e321a-adf0-4afc-9e52-c1d2eb7a3b75&pdsearchterms=2019+U.S.+App.+LEXIS+35974&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=bf6_9kk&earg=pdsf&prid=525c0e1c-6f2a-4c27-8e60-d57af4123745
https://advance.lexis.com/search/?pdmfid=1000516&crid=e23e321a-adf0-4afc-9e52-c1d2eb7a3b75&pdsearchterms=2019+U.S.+App.+LEXIS+35974&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=bf6_9kk&earg=pdsf&prid=525c0e1c-6f2a-4c27-8e60-d57af4123745
https://advance.lexis.com/search/?pdmfid=1000516&crid=e23e321a-adf0-4afc-9e52-c1d2eb7a3b75&pdsearchterms=2019+U.S.+App.+LEXIS+35974&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=bf6_9kk&earg=pdsf&prid=525c0e1c-6f2a-4c27-8e60-d57af4123745
https://advance.lexis.com/search/?pdmfid=1000516&crid=e23e321a-adf0-4afc-9e52-c1d2eb7a3b75&pdsearchterms=2019+U.S.+App.+LEXIS+35974&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=bf6_9kk&earg=pdsf&prid=525c0e1c-6f2a-4c27-8e60-d57af4123745
https://advance.lexis.com/search/?pdmfid=1000516&crid=e23e321a-adf0-4afc-9e52-c1d2eb7a3b75&pdsearchterms=2019+U.S.+App.+LEXIS+35974&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=bf6_9kk&earg=pdsf&prid=525c0e1c-6f2a-4c27-8e60-d57af4123745
https://advance.lexis.com/search/?pdmfid=1000516&crid=e23e321a-adf0-4afc-9e52-c1d2eb7a3b75&pdsearchterms=2019+U.S.+App.+LEXIS+35974&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=bf6_9kk&earg=pdsf&prid=525c0e1c-6f2a-4c27-8e60-d57af4123745
https://advance.lexis.com/search/?pdmfid=1000516&crid=e23e321a-adf0-4afc-9e52-c1d2eb7a3b75&pdsearchterms=2019+U.S.+App.+LEXIS+35974&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=bf6_9kk&earg=pdsf&prid=525c0e1c-6f2a-4c27-8e60-d57af4123745
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In other words, ñexisting precedent must have 

placed the statutory or constitutional question 

beyond debate.ò (Ashcroft v. al-Kidd (2011) 563 

U.S. 731, 741 [179 L.Ed.2
nd

 1149, 1159].)  

 

ñThis doctrine ógives government officials 

breathing room to make reasonable but 

mistaken judgments,ô and óprotects ñall but 

the plainly incompetent or those who 

knowingly violate the law.òô (Id., at p. 743 

[179 L.Ed.2
nd

 at p. 1160; quoting Malley v. 

Briggs (1986) 475 U.S. 335, 341 [89 

L.Ed.2
nd

 271].)ò  (Carroll v. Carman (2014) 

574 U.S. 13, 17 [135 S.Ct. 348; 190 

L.Ed.2
nd

 311]; see also Guillory v. Hill 

(2015) 233 Cal.App.4
th 

240, 250-252; 

Thompson v. Rahr (9
th
 Cir. WA 2018) 885 

F.3
rd

 582, 587; Reese v. County of 

Sacramento (9
th
 Cir. 2018) 888 F.3

rd
 1030, 

1037.) 

 

See also City & County of San Francisco v. 

Sheehan (May 18, 2015) 575 U.S.__, __ [135 S.Ct. 

1765; 191 L.Ed.2
nd

 856], severely critizing the 

Ninth Circuit Court of appeal for using the general 

rationale of prior decisions in holding that officers 

should have been aware of any particular rule.  ñWe 

have repeatedly told courtsðand the Ninth Circuit 

in particularðnot to define clearly established law 

at a high level of generality.ò  (Id.,135 S.Ct. at pp. 

1775-1776; quoting and citing Ashcroft v. al-Kidd 

(2011) 563 U. S. 731, 742 [179 L. Ed.2
nd

 1149, 

1160]; and Lopez v. Smith (2014) 574 U.S. 1,  [135 

S.Ct. 1; 190 L.Ed.2
nd

 1]; see also Kirkpatrick v. 

County of Washoe (9
th
 Cir. 2016) 843 F.3

rd
 784, 

792-793; Kisela v. Hughes (Apr. 2, 2018) __ U.S. 

__, __ [200 L.Ed.2
nd

 449; 138 S. Ct. 1148]; 

Martinez v. City of Clovis (9
th
 Cir. 2019) 943 F.3

rd
 

1260, 1275.)  

 

It was also noted in Sheehan that the fact 

that officers may violate or ignore their 

training and written policies in forcing entry 

and using force does not itself negate 

qualified immunity where it would 
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otherwise be warranted.  (Id., 135 S.Ct. at 

pp. 1174-1178.) 

 

ñQualified immunity protects public officials from a 

court action unless their conduct violated a 

constitutional right that was clearly established at 

the time.ò  (Felarca v. Birgeneau (2018) 891 F.3
rd

 

809, 815; citing City & County of San Francisco v. 

Sheehan, supra, at p. __ [135 S. Ct. at p. 1774].) 

 

ñThe relevant inquiry requires us to ask two 

questions: (1) whether the facts, taken in the 

light most favorable to the non-moving 

party, show that the officials' conduct 

violated a constitutional right, and (2) 

whether the law at the time of the challenged 

conduct clearly established that the conduct 

was unlawful.ò  (Felarca v. Birgeneau, 

supra, citing Saucier v. Katz (2001) 533 

U.S. 194, 201 [121 S.Ct. 2151; 150 L.Ed.2
nd

 

272].) 

 

ñThe doctrine of qualified immunity shields 

officials from civil liability so long as their conduct 

does not violate clearly established statutory or 

constitutional rights of which a reasonable person 

would have known.  (Citation) A clearly established 

right is one that is sufficiently clear that every 

reasonable official would have understood that what 

he is doing violates that right. (Citation). We do not 

require a case directly on point, but existing 

precedent must have placed the statutory or 

constitutional question beyond debate.  Put simply, 

qualified immunity protects all but the plainly 

incompetent or those who knowingly violate the 

law.  (Citation)  We have repeatedly told courts . . . 

not to define clearly established law at a high level 

of generality.  (Citation)   The dispositive question 

is whether the violative nature of particular conduct 

is clearly established.  (Citation)  This inquiry must 

be undertaken in light of the specific context of the 

case, not as a broad general proposition.  (Citation)  

Such specificity is especially important in the 

Fourth Amendment context, where the Court has 

recognized that it is sometimes difficult for an 

https://advance.lexis.com/search/?pdmfid=1000516&crid=6cb93e1a-ba9c-41e7-b65f-aa70c97d7fe7&pdsearchterms=2018+U.S.+App.+LEXIS+14335&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=ztv_9kk&earg=pdpsf&prid=65043548-214d-40af-adb7-0003db7869db
https://advance.lexis.com/search/?pdmfid=1000516&crid=6cb93e1a-ba9c-41e7-b65f-aa70c97d7fe7&pdsearchterms=2018+U.S.+App.+LEXIS+14335&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=ztv_9kk&earg=pdpsf&prid=65043548-214d-40af-adb7-0003db7869db
https://advance.lexis.com/search/?pdmfid=1000516&crid=6cb93e1a-ba9c-41e7-b65f-aa70c97d7fe7&pdsearchterms=2018+U.S.+App.+LEXIS+14335&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=ztv_9kk&earg=pdpsf&prid=65043548-214d-40af-adb7-0003db7869db
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officer to determine how the relevant legal doctrine, 

here excessive force, will apply to the factual 

situation the officer confronts.  (Citation)ò  (Internal 

quotations and citations deleted; Mullenix v. Luna 

(Nov. 9, 2015) 577 U.S. __ [193 L.Ed.2
nd

 255; 136 

S. Ct. 305, 308]; see also Kisela v. Hughes (Apr. 2, 

2018) __ U.S. __, __ [200 L.Ed.2
nd

 449; 138 S. Ct. 

1148]; noting that the Ninth Circuit Court of Appeal 

is a frequent offender of this rule.)   

 

ñó[Q]ualified immunity is a question of law, not a 

question of fact. [Citation.] But Defendants are only 

entitled to qualified immunity as a matter of law if, 

taking the facts in the light most favorable to [the 

plaintiff], they violated no clearly established 

constitutional right. The court must deny the motion 

for judgment as a matter of law if reasonable jurors 

could believe that Defendants violated [the 

plaintiffôs] constitutional right, and the right at issue 

was clearly established.ô (Torres v. City of Los 

Angeles (9
th
 Cir. 2008) 548 F.34d 1197, 1210.) 

óThe availability of qualified immunity after a trial 

is a legal question informed by the juryôs findings 

of fact, but ultimately committed to the court's 

judgment.ô (Acevedo-Garcia v. Monroig (1
st
 Cir. 

2003) 351 F.3
rd

 547, 563.)  ñóñ[D]eference to the 

juryôs view of the facts persists throughout each 

prong of the qualified immunity inquiry.òôò (A.D. v. 

California Hi ghway Patrol (9
th
 Cir. 2013) 712 F.3

rd
 

446, 456.) ñó[T]he juryôs view of the facts must 

govern our analysis once litigation has ended with a 

juryôs verdict.ôò (Id., at p. 457.) ñóWhere, as here, 

the legal question of qualified immunity turns upon 

which version of the facts one accepts, the jury, not 

the judge, must determine liability.ôò (Sova v. City 

of Mt.Pleasant (6
th
 Cir. 1998) 142 F.3

rd
 898, 903.)ò  

(King v. State of California (2015) 242 Cal.App.4
th
 

265, 289.) 

 

ñQualified immunity attaches when an officialôs 

conduct óñódoes not violate clearly established 

statutory or constitutional rights of which a 

reasonable person would have known.ôòô  Mullenix 

v. Luna, 577 U.S. at __-__, 136 S.Ct. 305; 193 

L.Ed.2
nd

 255, 257. While this Courtôs case law 
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óñódo[es] not require a case directly on pointôòô for a 

right to be clearly established, óñóexisting precedent 

must have placed the statutory or constitutional 

question beyond debate.ôò Id.,  at __, 136 S.Ct. 305; 

193 L.Ed.2
nd

 255, 257.    In other words, immunity 

protects óñóall but the plainly incompetent or those 

who knowingly violate the law.ôòô Ibid.  (White v. 

Pauly (Jan. 9, 2017) 580 U.S. __ [137 S.Ct. 548, 

551; 196 L.Ed.2
nd

 463, 468]; see also Kisela v. 

Hughes (Apr. 2, 2018) __ U.S. __, __ [200 L.Ed.2
nd

 

449; 138 S. Ct. 1148]; Thompson v. Rahr (9
th
 Cir. 

WA 2018) 885 F.3
rd

 582, 587.) 

 

In White, supra, the Court ñagain . . . 

reiterate(d), the longstanding principle that 

ñóclearly established lawô should not be 

defined ñóat a high level of generality.ôò 

Ashcroft v. al-Kidd, 563 U.S. 731, 742, 131 

S.Ct. 2074, 179 L.Ed.2
nd

 1149 (2011). As 

this Court explained decades ago, the clearly 

established law must be ñóparticularizedôò to 

the facts of the case. Anderson v. Creighton, 

483 U. S. 635, 640, 107 S.Ct. 3034, 97 

L.Ed. 2
nd

 523 (1987). Otherwise, 

ñó[p]laintiffs would be able to convert the 

rule of qualified immunity . . . into a rule of 

virtually unqualified liability simply by 

alleging violation of extremely abstract 

rights.ò Id., at 639, 107 S.Ct. 3034, 97 L.Ed. 

2
nd

 523.ôò  (White v. Pauly, supra; see also 

Kisela v. Hughes (Apr. 2, 2018) __ U.S. __, 

__ [200 L.Ed.2
nd

 449; 138 S. Ct. 1148]; 

noting that the Ninth Circuit Court of 

Appeal is a frequent offender of this rule.) 

 

In Kisela, the U.S. Supreme Court, in 

reversing the Ninth Circuit Court of Appeal, 

held that an officer, shooting a woman, 

reported by witnesses to be acting 

ñirrationally,ò and when observed was 

holding a knife while approaching another 

woman, was ñat leastò entitled to qualified 

immunity, there being nothing in the prior 

case law that would have put the officer on 

notice that such a use of force was 
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unreasonable under those circumstances.  

(Kisela v. Hughes, supra, at pp. __.) 

 

On remand, the Ninth Circuit Court of 

Appeal affirmed the decision of the district 

court, ñ(i)n view of the Supreme Courtôs 

opinion . . .ò  (Hughes v. Kisela (9
th
 Cir. 

2018) 891 F.3
rd

 888.) 

 

The entry of summary judgment on a defense of 

qualified immunity in favor of the City of Fresno 

and its police officers in a § 1983 case alleging 

Fourth  (search and seizure) and Fourteenth (due 

process) Amendment violations was affirmed.  The 

Appellate Court did not need to decide whether the 

officers violated the Fourth  Amendment by 

allegedly stealing appellantsô property ($225,000) 

during the execution of a search and seizure 

pursuant to a warrant.  The lack of any cases of 

controlling authority or a consensus of cases of 

persuasive authority on the constitutional question 

compelled the conclusion that the law was not 

clearly established at the time of the incident.  The 

appellantsô Fourteenth Amendment substantive 

due process claim suffered the same fate.  (Jessop v. 

City of Fresno (9
th
 Cir. Sep. 4, 2019) 936 F.3

rd
 

937.) 

 

ñFor a constitutional right to be clearly established, 

a court must define the right at issue with 

óspecificityô and ónot . . . at a high level of 

generality.ô City of Escondido, Cal. v. Emmons, 

139 S. Ct. 500, 503, 202 L. Ed. 2
nd

 455 (2019) (per 

curiam) (quoting Kisela (v. Hughes) 138 S. Ct. 

(1148) at 1152). The plaintiff óbears the burden of 

showing that the rights allegedly violated were 

clearly established.ô Shafer v. Cty. of Santa 

Barbara, 868 F.3
rd

 1110, 1118 (9
th
 Cir. 2017) . . . 

óWhile there does not have to be a case directly on 

point, existing precedent must place the lawfulness 

of the particular [action] beyond debate.ô Emmons, 

139 S. Ct. at 504 (quoting District of Columbia v. 

Wesby, 138 S. Ct. 577, 581, 199 L. Ed. 2
nd

 453 

(2018) . . . .); see Jessop v. City of Fresno, 936 

F.3
rd

 937, 940-41 (9
th
 Cir. 2019) (óThe contours of 
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the right must be sufficiently clear that a reasonable 

official would understand that what he is doing 

violates that right.ô) (quoting Anderson v. 

Creighton, 483 U.S. 635, 640, 107 S. Ct. 3034, 97 

L. Ed.2
nd

 523 (1987)).ò  (A.T. v. Baldo (9
th
 Cir. 

2019) 2019 U.S. App. LEXIS 38325; Unpublished.) 

 

Additional Case Law: 

 

A videotape of undisputed validity should be treated 

as providing undisputed facts under a summary 

judgment motion.  (Scott v. Harris (2007) 550 U.S. 

372, 380-381 [127 S.Ct. 1769; 167 L.Ed.2
nd

 686; 

Recchia v. City of Los Angeles Department of 

Animal Services (9
th
 Cir. 2018) 889 F.3

rd
 553, 556, 

fn. 1.) 

 

An officer is entitled to qualified immunity from a 

civil allegation of unlawful arrest so long as at the 

time of the arrest (1) there was probable cause for 

the arrest, or (2) ñit is reasonably arguable that 

there was probable cause for arrestðthat is, 

whether reasonable officers could disagree as to the 

legality of the arrest such that the arresting officer is 

entitled to qualified immunity.ò   (Rosenbaum v. 

Washoe County (9
th
 Cir. 2011) 663 F.3

rd
 1071, 

1076; finding that because no Nevada statute 

applied to the plaintiffôs ñscalpingò of tickets to a 

fair, his arrest was unlawful and because no 

reasonable officer would have believed so, the 

officer was not entitled to qualified immunity.) 

 

Qualified immunity may be available, depending 

upon the circumstances, to off-duty police officers 

acting as private security guards, but only if it is 

shown that the officer was, under the circumstances, 

serving a public, governmental function even 

though being paid by a private company to provide 

private security.  Where the off-duty 

officer/defendant in this case, while acting as a 

hotel security but in full uniform complete with his 

badge, failed to intercede to stop an assault on the 

plaintiff by other hotel security guards, he was held 

not to be entitled to qualified immunity for failing 

to have met this standard.  Also, where a reasonable 
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jury could find that the officer exposed the plaintiff 

to harm he would not otherwise have faced, that the 

harm was foreseeable, and the officer acted with 

deliberate indifference to the presence of a known 

danger that was creted by his conduct, he was not 

entitled to qualified immunity.  (Bracken v. Okura 

(9
th
 Cir. 2017) 869 F.3

rd
 771.) 

 

Qualified immunity for an Internal Revenue Service 

Agent was properly denied in an action alleging that 

the agent violated plaintiffôs Fourth  Amendment 

right to bodily privacy when, during the lawful 

execution of a search warrant at plaintiffôs home, 

the agent (a female) escorted plaintiff (also a 

female) to the bathroom and monitored her while 

she relieved herself.  Given the scope, manner, 

justification, and place of the search, a reasonable 

jury could conclude that the agentôs actions were 

unreasonable and violated plaintiffôs Fourth  

Amendment rights. The agentôs general interests in 

preventing destruction of evidence and promoting 

officer safety did not justify the scope or manner of 

the intrusion into plaintiffôs most basic subject of 

privacy, her naked body. A reasonable officer in the 

agentôs position would have known that such a 

significant intrusion into bodily privacy, in the 

absence of legitimate government justification, was 

unlawful.  (Ioane v. Hodges (9
th
 Cir. 2019) 939 

F.3
rd

 945, 956-957.)  

 

In a 42 USC § 1983 Fourth  Amendment 

excessive force case involving two police officers 

who had responded to a 911 domestic disturbance 

call, and where one of the officers ñtook him . . . to 

the ground and handcuffed him,ò the U.S. Supreme 

Court held that the Ninth Circuit Court of Appeal 

erred, again, in reversing and remanding the district 

courtôs ruling where both officers had been granted 

qualified immunity.  As to one officer, the Ninth 

Circuit offered no explanation for its decision, 

which was erroneous in light of the district courtôs 

conclusion that only the other officer was involved 

in the excessive force claim.  The Ninth Circuit also 

erred as to the other officer because it defined the 

clearly established right at a ñhigh level of 

https://advance.lexis.com/search/?pdmfid=1000516&crid=739efc6c-9181-413b-b023-e532d46328bd&pdsearchterms=2018+U.S.+App.+LEXIS+25569&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=g7d59kk&earg=pdpsf&prid=1895a9f4-0290-4345-ba3e-98fae0b777f3
https://advance.lexis.com/search/?pdmfid=1000516&crid=739efc6c-9181-413b-b023-e532d46328bd&pdsearchterms=2018+U.S.+App.+LEXIS+25569&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=g7d59kk&earg=pdpsf&prid=1895a9f4-0290-4345-ba3e-98fae0b777f3
https://advance.lexis.com/search/?pdmfid=1000516&crid=739efc6c-9181-413b-b023-e532d46328bd&pdsearchterms=2018+U.S.+App.+LEXIS+25569&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=g7d59kk&earg=pdpsf&prid=1895a9f4-0290-4345-ba3e-98fae0b777f3
https://advance.lexis.com/search/?pdmfid=1000516&crid=739efc6c-9181-413b-b023-e532d46328bd&pdsearchterms=2018+U.S.+App.+LEXIS+25569&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=g7d59kk&earg=pdpsf&prid=1895a9f4-0290-4345-ba3e-98fae0b777f3
https://advance.lexis.com/search/?pdmfid=1000516&crid=024332ff-9ee1-4935-8e2e-e04e8aa66307&pdsearchterms=202+L.Ed.2nd+455&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=g7d59kk&earg=pdpsf&prid=811af84d-180c-453d-bef6-f4b07de6ec4f
https://advance.lexis.com/search/?pdmfid=1000516&crid=024332ff-9ee1-4935-8e2e-e04e8aa66307&pdsearchterms=202+L.Ed.2nd+455&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=g7d59kk&earg=pdpsf&prid=811af84d-180c-453d-bef6-f4b07de6ec4f


 
© 2020  Robert C. Phillips.  All rights reserved 
 

 

 

57 

generalityò by saying only that the ñright to be free 

of excessive forceò was clearly established, and this 

formulation of the clearly established right was too 

general, particularly as the Circuit Could made no 

effort to explain how the case law prohibited the 

officerôs actions in this case.  (Escondido v. 

Emmons (Jan. 7, 2019) __ U.S. __ [139 S.Ct. 500; 

202 L.Ed.2
nd

 455].) 

 

In a guardianôs state law and 42 U.S.C. § 1983 suit 

against a city, its police department, and an officer, 

alleging deliberate indifference to the wardôs 

serious medical needs when, while the ward was 

detained in a holding cell and left unattended for 

about 30 minutes, he attempted suicide, causing 

permanent and severe injury, the officer was 

entitled to qualified immunity because, given the 

available case law at the time of the attempted 

suicide, a reasonable officer would not have known 

that failing to check on the ward immediately after 

his mother advised that he had suicidal tendencies 

presented such a substantial risk of harm that the 

failure to act was unconstitutional.  (Horton v. City 

of Santa Maria (2019) 915 F.3
rd

 592.) 

 

Transportation Security Administration (TSA) 

officers do not have absolute immunity from civil 

suit for conducting abusive searches of travelers at 

airport.  Plaintiffôs claims brought under the 

Federal Tort Claims Act (FTCA ), 28 U.S.C. § 

2680(h), to recover against Transportation Security 

Officers (TSOs) at airports when TSOs allegedly 

detained her, damaged her property, and fabricated 

charges against her, were improperly dismissed 

because TSOs were officers of United States 

empowered to execute searches for violations of 

Federal law.  (Pellegrino v. Transportation 

Security Administration (3
rd

 Cir. 2019) 937 F.3
rd

 

164.) 

 

First, the court noted that TSOs are officers 

by name, wear uniform with badges noting 

that title, and serve in positions of trust and 

authority.  Although TSOs are designated as 

ñemployeesò under the Aviation Security 
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Act (ASA) and not ñlaw enforcement 

officers,ò the court found there is no 

indication that only a specialized ñlaw 

enforcement officerò as defined in the ASA 

qualifies as an officer of the United States 

under the FTCA .    

  

Second, the court held that TSO screenings 

are searches under the Fourth Amendment 

and under the definition provided by the 

Supreme Court in Terry v. Ohio.  In Terry, 

the Court found that ña careful exploration 

of the outer surfaces of a personôs clothing 

all over his or her bodyò in an attempt to 

find weapons constitutes a ñsearch.ò  Here, 

the court found this to be an accurate 

description of the duties of a TSO, who are 

empowered by 49 U.S.C. § 

44935(f)(1)(B)(v) to ñthoroughly conductò 

an exploration ñover an individualôs entire 

body.ò    

  

Finally, the court held that TSOsô searches 

are ñfor violations of Federal lawò given that 

their inspections are for items such as 

firearms and explosives, which is banned on 

aircraft pursuant to federal law. 

 

Under the state-created ñdanger doctrine,ò it was 

held that police officers violated the constitutional 

right to due process of a victim of domestic 

violence when they remarked positively about the 

alleged abuserôs family while simultaneously 

ordering other officers not to arrest the abuser 

despite the presence of probable cause to arrest 

because they acted with deliberate indifference to 

the risk of future abuse when they ignored the risk 

of the abuserôs violent tendencies.  Nonetheless, the 

officers were entitled to qualified immunity under 

42 U.S.C. § 1983 because at the time of these 

events, a reasonable officer would not have known 

that such conduct violated the due process rights of 

the domestic violence victim.  (Martinez v. City of 

Clovis (9
th
 Cir. 2019) 943 F.3

rd
 1260, 1271-1277.) 
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Statutory Immunity from Civil Liability: (See Sharp v. County of 

Orange (9
th
 Cir. 2017) 871 F.3

rd
 901, 920-921.) 

Govôt. Code § 815.2: 

(a) A public entity is liable for injury proximately 

caused by an act or omission of an employee of the 

public entity within the scope of his employment if 

the act or omission would, apart from this section, 

have given rise to a cause of action against that 

employee or his personal representative. 

 

(b) Except as otherwise provided by statute, a 

public entity is not liable for an injury resulting 

from an act or omission of an employee of the 

public entity where the employee is immune from 

liability.  

 

(See Rattray v. City of National City, infra, 

immediately below.) 

Govôt. Code Ä 820.2: ñ(A) public employee is not liable for 

an injury resulting from his act or omission where the act or 

omission was the result of the exercise of the discretion 

vested in him, whether or not such discretion be abused.ò 

ñóThe immunity applies even to ñlousyò decisions 

in which the worker abuses his or her discretion.ô 

Christina C. v. Cty. of Orange, 220 Cal.App.4
th
 

1371, 1381, . . . (2013). But óto be entitled to 

immunity the state must make a showing that such a 

policy decision, consciously balancing risks and 

advantages, took place.ô Johnson v. State, 69 

Cal.2
nd

 782, 794 n.8, . . . (1968).ò  (Recchia v. City 

of Los Angeles Department of Animal Services (9
th
 

Cir. 2018) 889 F.3
rd

 553, 563-564; finding Animal 

Welfare Officersô decision to seize 20 sick and 

injured birds from plaintiff (a homeless person 

living on the street) to be within their discretion 

under P.C. § 597(a)(1), for which no statutory tort 

action is available.) 

P.C. § 597(a)(1) reads as follows: ñ(W)hen 

[an] officer has reasonable grounds to 

believe that very prompt action is required 

https://advance.lexis.com/search/?pdmfid=1000516&crid=89105177-6984-4864-939a-540be4e00c3e&pdsearchterms=871+F.3rd+901&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=4trc9kk&earg=pdpsf&prid=453975ac-5549-4139-8b11-b1a8182b8575
https://advance.lexis.com/search/?pdmfid=1000516&crid=a2d139ad-bd37-4641-9809-f5418671ac89&pdsearchterms=2018+U.S.+App.+LEXIS+11364&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=ztv_9kk&earg=pdpsf&prid=6b9ec386-0541-4f02-80d7-adf6ce5cf97d
https://advance.lexis.com/search/?pdmfid=1000516&crid=a2d139ad-bd37-4641-9809-f5418671ac89&pdsearchterms=2018+U.S.+App.+LEXIS+11364&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=ztv_9kk&earg=pdpsf&prid=6b9ec386-0541-4f02-80d7-adf6ce5cf97d
https://advance.lexis.com/search/?pdmfid=1000516&crid=a2d139ad-bd37-4641-9809-f5418671ac89&pdsearchterms=2018+U.S.+App.+LEXIS+11364&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=ztv_9kk&earg=pdpsf&prid=6b9ec386-0541-4f02-80d7-adf6ce5cf97d
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to protect the health or safety of the animal 

or the health or safety of others, the officer 

shall immediately seize the animal.ò  

ñ(A)lthough §§ 815.2 and 820.2 may limit liability 

for discretionary acts such as a government 

agencyôs decision to investigate, subsequent illegal 

actions taken in the course of carrying out such a 

discretionary decision are not similarly shielded. In 

Johnson (v. State (1968) 69 Cal.2
nd

 782), the 

California Supreme Court noted that although a 

determination of which governmental actions are 

ódiscretionaryô and therefore immune from liability 

would have to occur on a case by case basis, the 

distinction óbetween the ñplanningò and 

ñoperationalò levels of decision making . . . offers 

some basic guidepostsô for making that 

determination. . . . In general, the court suggested, 

policy decisions would be protected by § 820.2, 

while the steps taken in implementing those 

decisions, though involving an exercise of 

discretion at some level, would not be. . . . Thus, in 

that case, the State of California could be held liable 

for the negligent actions of a placement officer of 

the Youth Authority in failing to warn foster parents 

that the child placed with them had a history of 

violence and cruelty.ò  (Rattray v. City of National 

City (9
th
 Cir. 1994) 51 F.3

rd
 793, 798.) 

Govôt. Code § 821.6: ñA public employee is not liable for 

injury caused by his instituting or prosecuting any judicial 

or administrative proceeding within the scope of his 

employment, even if he acts maliciously and without 

probable cause.ò 

Civ. Code § 43.55(a): ñThere shall be no liability on the 

part of, and no cause of action shall arise against, any peace 

officer who makes an arrest pursuant to a warrant of arrest 

regular upon its face if the peace officer in making the 

arrest acts without malice and in the reasonable belief that 

the person arrested is the one referred to in the warrant.ò 

P.C. § 847(b)(1): ñThere shall be no civil liability on the 

part of, and no cause of action shall arise against, any peace 

officer . . . for false arrest or false imprisonment arising out 

https://advance.lexis.com/search/?pdmfid=1000516&crid=89e420d0-1c94-48e4-b490-b764bdce5bb9&pdsearchterms=51+F.3d+793%2C&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=dyd59kk&earg=pdpsf&prid=b75a4eba-69d5-49f5-99ce-dc1573678dad
https://advance.lexis.com/search/?pdmfid=1000516&crid=89e420d0-1c94-48e4-b490-b764bdce5bb9&pdsearchterms=51+F.3d+793%2C&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=dyd59kk&earg=pdpsf&prid=b75a4eba-69d5-49f5-99ce-dc1573678dad
https://advance.lexis.com/search/?pdmfid=1000516&crid=a2d139ad-bd37-4641-9809-f5418671ac89&pdsearchterms=2018+U.S.+App.+LEXIS+11364&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=ztv_9kk&earg=pdpsf&prid=6b9ec386-0541-4f02-80d7-adf6ce5cf97d
https://advance.lexis.com/search/?pdmfid=1000516&crid=89e420d0-1c94-48e4-b490-b764bdce5bb9&pdsearchterms=51+F.3d+793%2C&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=dyd59kk&earg=pdpsf&prid=b75a4eba-69d5-49f5-99ce-dc1573678dad
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https://advance.lexis.com/search/?pdmfid=1000516&crid=89105177-6984-4864-939a-540be4e00c3e&pdsearchterms=871+F.3rd+901&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=4trc9kk&earg=pdpsf&prid=453975ac-5549-4139-8b11-b1a8182b8575
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of any arrest under any of the following circumstances: [] 

The arrest was lawful, or the peace officer, at the time of 

the arrest, had reasonable cause to believe the arrest was 

lawful.ò  

Veh. Code § 17004.7:  Immunity of a Public Agency 

Employing Peace Officers in Civil Action Resulting From a 

Vehicular Pursuit: 

(b)(1):  A public agency employing peace officers 

that adopts and promulgates a written policy on, and 

provides regular and periodic training on an annual 

basis for, vehicular pursuits complying with 

subdivisions (c) and (d) is immune from liability for 

civil  damages for personal injury to or death of any 

person or damage to property resulting from the 

collision of a vehicle being operated by an actual or 

suspected violator of the law who is being, has been, 

or believes he or she is being or has been, pursued in 

a motor vehicle by a peace officer employed by the 

public entity. 

 

Because Sheriffôs Deputies had been trained in 

accordance with the sheriffôs vehicle pursuit policy, 

which included adequate consideration of speed 

limits under Pen. Code, § 13519.8(b), the sheriff's 

office was entitled to immunity under Veh. Code § 

17004.7 in a personal injury suit brought by a 

motorcyclist who had been struck by fleeing 

suspects.  The policy satisfied the promulgation 

requirement of V.C. § 17004.7(b)(2) because a 

general order requiring officers to sign off on all 

policies adequately ensured certification, an 

electronic sign-off procedure provided certification 

in writing consistent with Evid. Code § 250, and 

noncompliance by some officers did not amount to a 

failure to implement the policy.  The policy 

complied with subdivision (c)(8) of V.C. § 17004.7 

because it did not give officers unfettered discretion 

in determining whether to request air support.  (Riley 

v. Alameda County Sheriffôs Office (2019) 43 

Cal.App.5
th
 492.) 

https://advance.lexis.com/document/?pdmfid=1000516&crid=b67ecaa0-fb1b-486b-b664-a94433a34b78&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5XS4-TFH1-FC6N-X4SH-00000-00&pddocid=urn%3AcontentItem%3A5XS4-TFH1-FC6N-X4SH-00000-00&pdcontentcomponentid=4860&pdshepid=urn%3AcontentItem%3A5XRT-KV11-DXC7-F53P-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=spnqk&earg=sr0&prid=5544ed17-61e3-4160-92d0-2c03ee7998ef
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https://advance.lexis.com/document/?pdmfid=1000516&crid=b67ecaa0-fb1b-486b-b664-a94433a34b78&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5XS4-TFH1-FC6N-X4SH-00000-00&pddocid=urn%3AcontentItem%3A5XS4-TFH1-FC6N-X4SH-00000-00&pdcontentcomponentid=4860&pdshepid=urn%3AcontentItem%3A5XRT-KV11-DXC7-F53P-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=spnqk&earg=sr0&prid=5544ed17-61e3-4160-92d0-2c03ee7998ef
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Public Entities:  Under California law, public entities are liable for 

violation of state law only as provided by statute.  (Eastburn v. 

Regôl Fire Prot. Auth. (2003) 31 Cal.4
th
 1175, 1183.) 

Case Law Immunity from Civil Liability: 

 

ñAs a general rule, a person who has not created a peril has 

no duty to come to the aid of another óno matter how great 

the danger in which the other is placed, or how easily he 

could be rescued, unless there is some relationship between 

them which gives rise to a duty to act. [Citations.]ô 

[Citation.] This rule applies to police officers as well as to 

other citizens: The police owe duties of care only to the 

public at large and, except where they enter into a óspecial 

relationship,ô have no duty to offer affirmative assistance to 

anyone in particular.ò (Benavidez v. San Jose Police Dept. 

(1999) 71 Cal.App.4
th
 853, 859ï860.) 

 

In a case in which a decedentôs wife and family sued a 

county for wrongful death, negligence, negligent infliction 

of emotional distress, and a deprivation of constitutional 

rights, the trial court erred by ruling the county did not owe 

a duty of care.  The sheriffôs department, through its 

actions, undertook the responsibility of rescuing the lost 

decedent because the sheriffôs department was actively 

involved in all aspects of locating the decedent, and by 

appointing an incident commander, the sheriffôs department 

signaled that it was taking control of the rescue.  (Arista v. 

County of Riverside (2018) 29 Cal.App.5
th
 1051, 1060-

1066.) 

 

Effect of a Prior Conviction, Sentence, or Probable Cause 

Determination: 

 

Rule:  Heck v. Humphrey (1994) 512 U.S. 477 [129 

L.Ed.2
nd

 383] bars a 42 U.S.C. § 1983 civil rights lawsuit if  

the lawsuit is inconsistent with a prior criminal conviction 

or sentence arising out of the same facts, unless the 

conviction or sentence has been subsequently resolved in 

the plaintiffôs favor.  (Id., at pp. 486-487.)   

 

Heck requires the reviewing court to answer three 

questions:  

 

https://advance.lexis.com/search/?pdmfid=1000516&crid=a2d139ad-bd37-4641-9809-f5418671ac89&pdsearchterms=2018+U.S.+App.+LEXIS+11364&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=ztv_9kk&earg=pdpsf&prid=6b9ec386-0541-4f02-80d7-adf6ce5cf97d
https://advance.lexis.com/search/?pdmfid=1000516&crid=a2d139ad-bd37-4641-9809-f5418671ac89&pdsearchterms=2018+U.S.+App.+LEXIS+11364&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=ztv_9kk&earg=pdpsf&prid=6b9ec386-0541-4f02-80d7-adf6ce5cf97d
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(1) Was there an underlying conviction or 

sentence relating to the section 1983 claim?  

 

(2) Would a ñjudgment in favor of the 

plaintiff in the section 1983 action 

necessarily imply the invalidity of the prior 

conviction or sentence?  

 

(3) If so, was the prior conviction or 

sentence already invalidated or otherwise 

favorably terminated? 

 

(Fetters v. County of Los Angeles (2016) 

243 Cal.App.4
th
 825, 834-835; citing 

Magana v. County of San Diego (S.D.Cal. 

2011) 835 F.Supp.2
nd

 906, 910.)   

 

See also Yount v. City of Sacramento 

(2008) 43 Cal.4
th
 885, 893-894; extending 

Heck to California state law claims.  

 

Under Heck: ñóWhen a plaintiff who has been 

convicted of a crime under state law seeks damages 

in a § 1983 suit, ñthe district court must consider 

whether a judgment in favor of the plaintiff would 

necessarily imply the invalidity of his conviction or 

sentence.ôò  . . .  If it would, the civil action is 

barred.ò  (Reese v. County of Sacramento (9
th
 Cir. 

2018) 888 F.3
rd

 1030, 1045-1046; quoting Hooper 

v. County of San Diego (9
th
 Cir. 2011) 629 F.3

rd
 

1127, 1130.) 

 

In Reese, plaintiff was shot by a sheriffôs 

deputy after displaying a knife.  He later 

pled guilty to the misdemeanor crime of 

exhibiting a weapons in a rude and 

threatening manner, per P.C. § 417(a)(1).  

Upon suing the deputy in fedearl court 

pursuant to 18 U.S.C. § 1983, for using 

unnecessary force in arreseting him, the 

Court held that Heck did not prevent the 

plaintiff from bringing the lawsuit in that the 

deputy failed to identify anything in the 

record showing the specific factual basis for 

the plaintiffôs misdemeanor conviction.  
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ñWithout such information, this Court 

cannot determine that Reeseôs claim of 

excessive force in this case would call into 

question the validity of his misdemeanor 

weapon conviction.ò  (Id., at p. 1046.) 

 

The defendantôs later withdrawal of his plea and 

dismissal of the case, following the completion of 

his sentence, does not negate the applicability of the 

rule of Heck.  (Fetters v. County of Los Angeles, 

supra, and fn. 6.) 

 

However, a subsequent dismissal of the civil 

plaintiffôs criminal conviction under P.C. § 1203.4 

(permitting the dismissal of a guilty verdict after a 

person has successfully fulfilled their term of 

probation) does not invalidate the conviction for 

purposes of removing the Heck bar, and thus 

prevents the plaintiff from bringing a civil action 

under 42 U.S.C. § 1983 where it was alleged that 

the plaintiff was the victim of excessive force used 

by a police officer/civil defendant and the criminal 

juryôs guilty verdict necessarily found that the force 

used was not unreasonable under the circumstances.  

(Baranchik v. Fizulich (2017) 10 Cal.App.5
th
 

1210.)  

 

Heckôs holding has been extended to claims for 

declaratory relief.  (Edwards v. Balisok (1997) 520 

U.S. 641, 648 [117 S.Ct. 1584; 137 L.Ed.2
nd

 906].)  

 

The plaintiff in Edwards alleged that he had 

been deprived of earned good-time credits 

without due process of law, because the 

decision-maker in disciplinary proceedings 

had concealed exculpatory evidence. 

Because the plaintiffôs claim for declaratory 

relief was ñbased on allegations of deceit 

and bias on the part of the decision-maker 

that necessarily imply the invalidity of the 

punishment imposed,ò Edwards held, it was 

ñnot cognizable under § 1983.ò Id. Edwards 

went on to hold, however, that a requested 

injunction requiring prison officials to date-

stamp witness statements was not Heck-
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barred, reasoning that a ñprayer for such 

prospective relief will not ónecessarily 

implyô the invalidity of a previous loss of 

good-time credits, and so may properly be 

brought under § 1983.ò (Id.)  

 

Heck bars 42 U.S. C. § 1983 suits even when the 

relief sought is prospective injunctive or declaratory 

relief, ñif success in that action would necessarily 

demonstrate the invalidity of confinement or its 

duration.ò  (Wilkinson v. Dotson (2005) 544 U.S. 

74, 81-82 [125 S.Ct. 1242; 161 L.Ed.2
nd

 253].)  

 

However, Wilkinson also held that the 

plaintiffs in that case could seek a 

prospective injunction compelling the state 

to comply with constitutional requirements 

in parole proceedings in the future. The 

Court observed that the prisonersô claims for 

future relief, ñif successful, will not 

necessarily imply the invalidity of 

confinement or shorten its duration.ò  (Id., at 

82.) 

 

Although the Heck line of cases precludes mostð

but not allðrequests for retrospective relief, that 

doctrine has no application to a request for an 

injunction enjoining prospective enforcement of the 

ordinances.  (Martin  v. City of Boise (9
th
 Cir. 2019) 

920 F.3
rd

 584, 611-613.) 

 

The theory of Heck prevented a plaintiffôs 42 

U.S.C. § 1983 suit for wrongful incarceration (I.e., 

42 years) where, although pursuant to a plea bargain 

his prior 1972 jury conviction was vacated, plaintiff 

entered a new ñno contestò plea in 2013 to the same 

charges for which he was sentenced to ñtime 

served.ò  Allowing plaintiffôs lawsuit to go forward 

ñwould necessarily imply the invalidity of his 

[2013] conviction or sentence,ò in violation of the 

rule of Heck.  (Taylor v. County of Pima (9
th
 Cir. 

Jan. 17, 2019) 913 F.3
rd

 930, 935.) 
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Exceptions:   

 

Pleading guilty to a charge (possession of firearms 

on the grounds of the U.S. Capital) does not prevent 

defendant from challenging on appeal the 

constitutionality of the statute to which he pled 

guilty.  (Class v. United States (Feb. 21, 2018) __ 

U.S.__ [138 S.Ct. 798; 200 L.Ed.2
nd

 37].) 

 

Heck does not apply where the written record of a 

prior conviction fails to show the factual basis for 

that conviction.  (Reese v. County of Sacramento 

(9
th
 Cir. 2018) 888 F.3

rd
 1030, 1045-1046.) 

 

Civil Suits Based Upon an Alleged Retaliation Theory: 

 

In the civil (42 U.S.C. § 1983) context, even if retaliation 

might have been a substantial motive for a cityôs Board of 

Educationôs action in failing to rehire the untenured 

plaintiff, because there were other incidents which, 

standing alone, would have justified the dismissal, there 

was no liability unless the alleged action committed by 

plaintiff was a ñbut-for causeò of the employment 

termination.  There being other reasons cited for dismissing 

the plaintiff, the city had no liability.   (Mt. Healthy City 

Bd. of Ed. v. Doyle (1977) 429 U.S. 274 [97 S.Ct. 568; 50 

L.Ed.2
nd

 471]; see also Board of Commôrs, Wabaunsee 

Cty. v. Umbehr (1996) 518 U.S. 668 [116 S.Ct. 2342; 135 

L.Ed.2
nd

 843].) 

 

Where plaintiff was prosecuted for violating various 

criminal stututes allegedly committed during his lobbing 

activities that were critical of the Postal Service, following 

his acquittal of those charges, it was held that whether or 

not plaintiff could maintain a civil lawsuit against the 

Postal Service for an alleged violation of his First 

Amendment freedom of expression rights hinged on 

whether or not there was probable cause to support the 

alleged criminal charges.  ñ(A) plaintiff alleging a 

retaliatory prosecution must show the absence of probable 

cause for the underlying criminal charge.ò  (Hartman v. 

Moore (2006) 547 U.S. 250 [126 S.Ct. 1695; 164 L.Ed.2
nd

 

441].) 
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It was further noted in Hartman that ñ(a)n action 

for retaliatory prosecution ówill not be brought 

against the prosecutor, who is absolutely immune 

from liability for the decision to prosecute.ô . . . 

óInstead, the plaintiff must sue some other 

government official and prove that the official 

óinduced the prosecutor to bring charges that would 

not have been initiated without his urging.ôò  (Id., at 

pp. 261-262.) 

 

However, while a finding of probable cause may be a bar to 

a retaliatory prosecution, per Hartman, supra, the 

Supreme Court has held that the fact that plaintiff was 

arrested with probable cause is not a bar to civilsuit 

alleging a retaliatory arrest.   (Lozman v. City of Riviera 

Beach (June 18, 2018) __ U.S.__, __ [138 S.Ct. 1945; 201 

L.Ed.2
nd

 342].) 

 

In Lazman, the plaintiff alledged ñmore 

governmental action than simply an arrest. His 

claim (was) that the City itself retaliated against him 

pursuant to an óofficial municipal policyô of 

intimidation,ò under Monell v. Department of 

Social Services of the City of New York (1978) 436 

U.S. 658 [98 S.Ct. 2018; 56 L.Ed.2
nd

 611]; (see 

ñCivil Liability of an Employing Government 

Entity,ò below), thus separating his claim from the 

typical retaliatory arrest claim.  (Lozman v. City of 

Riviera Beach, supra, at p. __.) 

 

ñ(W)hen retaliation against (First Amendment) 

protected speech (and the right to petition 

government for redress of grievances) is elevated to 

the level of official policy, there is a compelling 

need for adequate avenues of redress,ò thus 

allowing for a federal 42 U.S.C. § 1983 lawsuit.  

(Id., at p. __.) 

 

In Lozman, where it was assumed, without 

deciding, that the City maintained an official policy 

discriminating against the plaintiff, the case was 

remanded to the Court of Appeal for a 

determination whether (among other issues) under 

Mt. Healthy, supra, the City had proved that it 
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ñwould have arrested Lozman regardless of any 

retaliatory animus.ò  (Id., at p. __.) 

 

Sheriffôs deputies who allegedly made defamatory 

statements and unlawfully entered a residence while 

attempting to excute a bench warrant that had been recalled 

were not acting in furtherance of the exercise of the 

constitutional right of petition under Code of Civ. Proc. § 

425.16(e)(4) (Strategic Lawsuit Against Public 

Participation, or ñAnti -SLAPPò) with regard to executing 

the warrant, nor was any connection with an issue of public 

interest shown.  Also, the alleged defamatory statements 

were not protected under Code of Civ. Proc. § 

425.16(e)(1) because they were not made in a judicial 

proceeding or in preparation for litigation.  Accordingly, 

the deputies did not meet their burden to show that the 

claims arose from protected activity, the burden never 

shifted to the claimant to establish a probability of 

prevailing on the merits, and the deputiesô anti-SLAPP 

motion was properly denied.  (Anderson v. Geist (2015) 

236 Cal.App.4
th
 79, 84-90.) 

 

Defendant's claim that two police officers retaliated against 

him for his protected First  Amendment speech by 

arresting him for disorderly conduct and resisting arrest 

during a winter sports festival could not survive summary 

judgment. The only evidence of retaliatory animus 

identified by the court of appeals was defendantôs affidavit 

alleging that one of the officers said; ñBet you wish you 

would have talked to me now.ò But that allegation said 

nothing about what motivated the second officer, who had 

no knowledge of defendantôs prior run-in with the first 

officer.  In any event, defendantôs retaliatory arrest claim 

against both officers could not succeed because they had 

probable cause to arrest him. The existence of probable 

cause to arrest defendant defeated his First  Amendment 

claim as a matter of law.  (Nieves v. Bartlett (May 28 2019) 

__ U.S. __ [139 S.Ct. 1715; 204 L.Ed.2
nd

 1].) 

 

Like retaliatory prosecution cases, evidence of the 

presence or absence of probable cause for the arrest 

will be available in virtually every retaliatory arrest 

case. Because probable cause speaks to the 

objective reasonableness of an arrest, its absence 

will --as in retaliatory prosecution cases--generally 
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provide weighty evidence that the officer's animus 

caused the arrest, whereas the presence of probable 

cause will suggest the opposite.  (Id., at p. __.) 

 

Plaintiff father sufficiently stated a First  Amendment 

retaliation claim by alleging that a social worker coerced 

his former wife into filing an ex parte custody application, 

because his criticism of the agency was protected activity, 

the threat of losing custody would chill a person of ordinary 

firmness from voicing criticism of official conduct, and the 

social worker allegedly lacked any substantiated concern 

for the children's safety and treated him differently than his 

former wife.  The social worker was not entitled to 

qualified immunity because a reasonable official would 

have known that threatening to terminate a parentôs custody 

of his children, when such step would not have been taken 

absent retaliatory intent, violated the First  Amendment. 

However, the fatherôs Fourth  Amendment claim failed 

because he failed to show interviews of the children at their 

school were seizures.  (Capp v. County of San Diego (9
th
 

Cir. 2019) 940 F.3
rd

 1046.) 

 

Doctrine of ñIssue Preclusionò or ñCollateral Estoppel.ò 

 

Rule: 

 

Based upon the United States Constitutionôs ñFull 

Faith and Credit Clause,ò recognition must be 

given by each state and the federal government to 

each other statesô public acts, records, and judicial 

Proceedings.  (U.S. Const. art. IV, § 1.) 

 

ñIssue preclusion,ò or ñcollateral estoppel,ò 

precludes relitigation of an issue already litigated 

and determined in a previous proceeding between 

the same parties. Clark (v. Bear Stearns & Co., Inc. 

(9
th
 Cir. 1992) 966 F.2

nd
 1318,) at 1320.  A federal 

court applying issue preclusion ómust give state 

court judgments the preclusive effect that those 

judgments would enjoy under the law of the state in 

which the judgment was rendered.ô Far Out Prods., 

Inc. v. Oskar, 247 F.3
rd

 986, 993 (9
th
 Cir. 2001).ò  

(Pike v. Hester (9
th
 Cir. 2018) 891 F.3

rd
 1131, 1138; 

finding the issue of an alleged Fourth Amendment 

violation to have been decided on the merits by a 
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Nevada State Justice Court, preventing its 

relitigation in federal court upon the filing of a 

federal civilsuit. Pgs 1137-1141.) 

 

Pursuant to 28 U.S.C. § 1738, federal courts must 

ñgive to a state-court judgment the same preclusive 

effect as would be given that judgment under the 

law of the State in which the judgment was 

rendered.ò  (Rodriguez v. City of San Jose (9
th
 Cir. 

July 23, 2019) 930 F.3
rd

 1123, 1130; quoting Migra 

v. Warren City Sch. Dist. Bd. of Educ. (1984) 465 

U.S. 75, 81 [104 S.Ct. 892; 79 L.Ed.2
nd

 56].).  

 

This requirement has equal force in federal 

civil suits brought under the authority of 42 

U.S.C. § 1983. (Rodriguez v. City of San 

Jose, supra, citing Allen v. McCurry (1980) 

449 U.S. 90, 97-98 [101 S.Ct. 411; 66 

L.Ed.2
nd

 308].) 

 

Two Forms:  There are two forms of ñpreclusionò  

(Rodriguez v. City of San Jose (9
th
 Cir. July 23, 2019) 930 

F.3
rd

 1123, 1130: 

 

1. ñClaim,ò also known as ñRes Judicata.ò 

 

ñClaim preclusionò provides that a final 

judgment forecloses successive litigation of 

the very same claim, whether or not 

relitigation of the claim raises the same 

issues as the earlier suit.  (Id., citing White 

v. City of Pasadena (9
th
 Cir. 2012) 671 F.3

rd
 

918, 926.)   

 

2. ñIssue,ò also known as ñCollateral Estoppel.ò 

ñIssue preclusion,ò in contrast, bars 

successive litigation of an issue of fact or 

law actually litigated and resolved in a valid 

court determination essential to the prior 

judgment in prior, separate proceeding, even 

if the issue recurs in the context of a 

different claim.ò  (Rodriguez v. City of San 

Jose, supra, quoting Taylor v. Sturgell 

https://advance.lexis.com/search/?pdmfid=1000516&crid=fe061347-9f66-40ad-a5b4-f68ad3038c32&pdsearchterms=930+F.3rd+1123&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=5f6_9kk&earg=pdsf&prid=34c8f180-d000-4716-a527-243941151e31
https://advance.lexis.com/search/?pdmfid=1000516&crid=fe061347-9f66-40ad-a5b4-f68ad3038c32&pdsearchterms=930+F.3rd+1123&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=5f6_9kk&earg=pdsf&prid=34c8f180-d000-4716-a527-243941151e31
https://advance.lexis.com/search/?pdmfid=1000516&crid=fe061347-9f66-40ad-a5b4-f68ad3038c32&pdsearchterms=930+F.3rd+1123&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=5f6_9kk&earg=pdsf&prid=34c8f180-d000-4716-a527-243941151e31
https://advance.lexis.com/search/?pdmfid=1000516&crid=fe061347-9f66-40ad-a5b4-f68ad3038c32&pdsearchterms=930+F.3rd+1123&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=5f6_9kk&earg=pdsf&prid=34c8f180-d000-4716-a527-243941151e31
https://advance.lexis.com/search/?pdmfid=1000516&crid=fe061347-9f66-40ad-a5b4-f68ad3038c32&pdsearchterms=930+F.3rd+1123&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=5f6_9kk&earg=pdsf&prid=34c8f180-d000-4716-a527-243941151e31
https://advance.lexis.com/search/?pdmfid=1000516&crid=fe061347-9f66-40ad-a5b4-f68ad3038c32&pdsearchterms=930+F.3rd+1123&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=5f6_9kk&earg=pdsf&prid=34c8f180-d000-4716-a527-243941151e31
https://advance.lexis.com/search/?pdmfid=1000516&crid=fe061347-9f66-40ad-a5b4-f68ad3038c32&pdsearchterms=930+F.3rd+1123&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=5f6_9kk&earg=pdsf&prid=34c8f180-d000-4716-a527-243941151e31
https://advance.lexis.com/search/?pdmfid=1000516&crid=fe061347-9f66-40ad-a5b4-f68ad3038c32&pdsearchterms=930+F.3rd+1123&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=5f6_9kk&earg=pdsf&prid=34c8f180-d000-4716-a527-243941151e31
https://advance.lexis.com/search/?pdmfid=1000516&crid=fe061347-9f66-40ad-a5b4-f68ad3038c32&pdsearchterms=930+F.3rd+1123&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=5f6_9kk&earg=pdsf&prid=34c8f180-d000-4716-a527-243941151e31
https://advance.lexis.com/search/?pdmfid=1000516&crid=fe061347-9f66-40ad-a5b4-f68ad3038c32&pdsearchterms=930+F.3rd+1123&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=5f6_9kk&earg=pdsf&prid=34c8f180-d000-4716-a527-243941151e31
https://advance.lexis.com/search/?pdmfid=1000516&crid=fe061347-9f66-40ad-a5b4-f68ad3038c32&pdsearchterms=930+F.3rd+1123&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=5f6_9kk&earg=pdsf&prid=34c8f180-d000-4716-a527-243941151e31
https://advance.lexis.com/search/?pdmfid=1000516&crid=fe061347-9f66-40ad-a5b4-f68ad3038c32&pdsearchterms=930+F.3rd+1123&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=5f6_9kk&earg=pdsf&prid=34c8f180-d000-4716-a527-243941151e31
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(2008) 553 U.S. 880, 892 [128 S.Ct. 2161; 

171 L.Ed.2
nd

 155].) 

Issue preclusion applies when six criteria are 

satisfied:   

1.  The issue sought to be precluded 

from relitigation must be identical to 

that decided in a former proceeding;  

2. The issue to be precluded must 

have been actually liti gated in the 

former proceeding;  

3.  The issue to be precluded must 

have been necessarily decided in the 

former proceeding;  

4. The decision in the former 

proceeding must be final and on the 

merits;  

5. The party against whom 

preclusion is sought must be the 

same as, or in privity with, the party 

to the former proceeding; and  

6. Application of issue preclusion 

must be consistent with the public 

policies of preservation of the 

integrity of the judicial system, 

promotion of judicial economy, and 

protection of litigants from 

harassment by vexatious litigation. 

(Lucido v. Superior Court (1990) 51 

Cal.3
rd

 335; see also Rodriguez v. 

City of San Jose, infra, at p. 1131, 

referring to the above as the ñLucido 

factors.ò) 

Forfeiture:  The Ninth Circuit has also found ñissue 

preclusionò arguments less likely to be forfeited by a 

partyôs failure to raise the issue on appeal than ñclaim 

preclusion,ò given the stronger public interest in the former 
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to have the matter litigated and settled.  (Rodriguez v. City 

of San Jose, infra, at pp. 1030-1131.) 

Examples of Preclusion:   

Defendant had been charged along with several 

other men of robbing six men, but was acquitted at 

trial on one of the robbery counts based on 

insufficient evidence that he was one of the robbers. 

He was then retried and convicted under a separate 

robbery count, unsuccessfully appealing his 

conviction and unsuccessfully seeking a writ of 

habeas corpus to hear his claim that his second 

prosecution violated his right not to be put in 

jeopardy twice. On appeal, the Supreme Court 

concluded that ñcollateral estoppel,ò or ñissue 

preclusion,ò was a part of the guarantee under the 

Fifth Amendment against double jeopardy. The 

Court reviewed the record to determine if 

defendantôs criminal conviction could have been 

decided upon any issue other than that which he 

sought to foreclose from consideration. The Court 

found that the only rationally conceivable issue in 

dispute before the jury in defendantôs first trial was 

whether he was one of the robbers. Since the jury 

had concluded that he was not, collateral estoppel 

made his second prosecution for the robbery 

unconstitutional and impermissible.  (Ashe v. 

Swenson (1970) 397 U.S. 436 [90 S.Ct. 1189; 25 

L.Ed.2
nd

 469].) 

The question of whether a finding of probable cause 

in a preliminary hearing precludes a subsequent 

false arrest civil suit (i.e., ñcollateral estoppel,ò or  

ñissue preclusionò) has been certified to the 

California Supreme Court by the federal Ninth 

Circuit Court of Appeal for decision, given the 

conflict in the case law.  (Patterson v. City of Yuba 

City (2018) 884 F.3
rd

 838; citing McCutchen v. City 

of Montclair (4
th
 Dist. 1999) 73 Cal.App.4

th
 1138, 

1146 [Yes, ñin some situationsò], and Schmidlin v. 

City of Palo Alto (6
th
 Dist. 2007) 157 Cal.App.4

th
 

728, 767 [No].) 

https://advance.lexis.com/document/?pdmfid=1000516&crid=15d0c4ac-5b06-4dbf-8fbb-3724a5b01a59&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5RTM-M0B1-JBM1-M4YM-00000-00&pddocid=urn%3AcontentItem%3A5RTM-M0B1-JBM1-M4YM-00000-00&pdcontentcomponentid=6393&pdshepid=urn%3AcontentItem%3A5RSC-01W1-J9X6-H2VT-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=Ly_fk&earg=sr0&prid=0dcc7cca-2adb-438c-8a0a-14e7ba2b8150
https://advance.lexis.com/document/?pdmfid=1000516&crid=15d0c4ac-5b06-4dbf-8fbb-3724a5b01a59&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5RTM-M0B1-JBM1-M4YM-00000-00&pddocid=urn%3AcontentItem%3A5RTM-M0B1-JBM1-M4YM-00000-00&pdcontentcomponentid=6393&pdshepid=urn%3AcontentItem%3A5RSC-01W1-J9X6-H2VT-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=Ly_fk&earg=sr0&prid=0dcc7cca-2adb-438c-8a0a-14e7ba2b8150
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In Rodriguez v. City of San Jose (9
th
 Cir. 2019) 930 

F.3
rd

 1123, 1130-1136, plaintiff sued the City of 

San Jose in federal court, seeking the return of 

firearms seized when her husband was taken into 

custody for a mental health evaluation pursuant to 

W&I Code § 5150, claiming that the Cityôs refusal 

to return the firearms was a violation of her Second 

Amendment rights.  Prior to her seeking the return 

of the firearms, the City had petitioned in California 

Superior Court to retain the firearms under W&I  

Code § 8102(c) on the ground that the firearms 

would endanger plaintiffôs husband or another 

member of the public.  Plaintiff had objected at the 

hearings on that petition, arguing that the 

confiscation and retention of the firearms, in which 

she had ownership interests, violated her Second 

Amendment rights. The court granted the Cityôs 

petition over petitionerôs objection; a decision that 

was upheld on appeal in an unpublished decision.  

(See City of San Jose v. Rodriguez (2015) 2015 

Cal.App. Unpub. LEXIS 2315.)  Plaintiff, after 

reregistering the firearms under her own name 

alone, and obtaining gun release clearances from the 

Department of Justice, then filed this federal lawsuit 

seeking the return of the firearms to her custody.  

The federal district court granted the Cityôs 

summary judgement motion.  The Ninth Circuit 

affirmed, ruling that the issue had already been 

decided by the California state courts and that under 

the doctrine of ñissue preclusion,ò the federal courts 

would not re-decide the issue. 

Where a Pakistani alien, who was granted asylum, 

was denied adjustment of status on the basis that he 

was inadmissible for having supported a Tier III 

terrorist organization, collateral estoppel did not 

apply during the adjustment of status hearing to 

preclude litigation of the alienôs terrorism-related 

activities because the issue of terrorism-related 

inadmissibility was not actually litigated at the 

asylum proceedings. An issue is actually litigated 

for purposes of collateral estoppel only if it was 

raised, contested, and submitted for determination 

in the prior adjudication.  (Janjua v. Neufeld (9
th
 

Cir. 2019) 933 F.3
rd

 1061.) 

https://advance.lexis.com/document/?pdmfid=1000516&crid=0c550d2e-c50a-40fe-8d3d-6ddef256d758&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5WMS-MF21-F06F-24F2-00000-00&pddocid=urn%3AcontentItem%3A5WMS-MF21-F06F-24F2-00000-00&pdcontentcomponentid=6393&pdshepid=urn%3AcontentItem%3A5WJW-SPC1-J9X6-H47D-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=9f4Lk&earg=sr0&prid=d3e3c389-a026-4314-879f-e86bbb86bbf1
https://advance.lexis.com/document/?pdmfid=1000516&crid=0c550d2e-c50a-40fe-8d3d-6ddef256d758&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5WMS-MF21-F06F-24F2-00000-00&pddocid=urn%3AcontentItem%3A5WMS-MF21-F06F-24F2-00000-00&pdcontentcomponentid=6393&pdshepid=urn%3AcontentItem%3A5WJW-SPC1-J9X6-H47D-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=9f4Lk&earg=sr0&prid=d3e3c389-a026-4314-879f-e86bbb86bbf1
https://advance.lexis.com/document/?pdmfid=1000516&crid=0c550d2e-c50a-40fe-8d3d-6ddef256d758&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5WMS-MF21-F06F-24F2-00000-00&pddocid=urn%3AcontentItem%3A5WMS-MF21-F06F-24F2-00000-00&pdcontentcomponentid=6393&pdshepid=urn%3AcontentItem%3A5WJW-SPC1-J9X6-H47D-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=9f4Lk&earg=sr0&prid=d3e3c389-a026-4314-879f-e86bbb86bbf1
https://advance.lexis.com/document/?pdmfid=1000516&crid=0c550d2e-c50a-40fe-8d3d-6ddef256d758&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5WMS-MF21-F06F-24F2-00000-00&pddocid=urn%3AcontentItem%3A5WMS-MF21-F06F-24F2-00000-00&pdcontentcomponentid=6393&pdshepid=urn%3AcontentItem%3A5WJW-SPC1-J9X6-H47D-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=9f4Lk&earg=sr0&prid=d3e3c389-a026-4314-879f-e86bbb86bbf1
https://advance.lexis.com/search/?pdmfid=1000516&crid=fe061347-9f66-40ad-a5b4-f68ad3038c32&pdsearchterms=930+F.3rd+1123&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=5f6_9kk&earg=pdsf&prid=34c8f180-d000-4716-a527-243941151e31
https://advance.lexis.com/search/?pdmfid=1000516&crid=fe061347-9f66-40ad-a5b4-f68ad3038c32&pdsearchterms=930+F.3rd+1123&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=5f6_9kk&earg=pdsf&prid=34c8f180-d000-4716-a527-243941151e31
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When defendant is found not guilty on a traffic 

citation after having testified that he was not the 

driver of the car involved, but there is evidence that 

he testified falsely (i.e., committed perjury), he 

cannot later be prsecuted for that perjury.  To do so 

violates the Fifth Amendmentôs double jeopardy 

protections.  (Wilkinson v. Magrann (9
th
 Cir. 2019) 

781 F.3
rd

 Appx 669 (unpublished).) 

See also Wilkinson v. Gingrich (9
th
 Cir. 2015) 806 

F.3
rd

 511, under ñDouble Jeopardy,ò above. 

ñLaw of the Caseò Doctrine: 

 

ñThe law-of-the-case doctrine generally provides that 

ówhen a court decides upon a rule of law, that decision 

should continue to govern the same issues in subsequent 

stages in the same case.ôò  Musacchio v. United States 

(Jan. 25, 2016) __ U.S. __ [136 S.Ct. 709, 716; 193 

L.Ed.2
nd

 639]; quoting Pepper v. United States (2011) 562 

U.S. 476, 506 [131 S.Ct. 1229; 179 L. Ed.2
nd

 196].) 

 

ñThe law of the case doctrine does not preclude a court 

from reassessing its own legal rulings in the same case. The 

doctrine applies most clearly where an issue has been 

decided by a higher court; in that case, the lower court is 

precluded from reconsidering the issue and abuses its 

discretion in doing so except in the limited circumstances 

the district court identified.ò  (Askins v. United States 

Department of Homeland Security (9
th
 Cir. 2018) 899 

F.3
rd

 1035, 1042, citing United States v. Cuddy (9
th
 Cir. 

1987) 147 F.3
rd

 1111, 1114; United States v. Miller (9
th
 

Cir. 1987) 822 F.2
nd

 828, 832; and United States v. Houser 

(9
th
 Cir. 1986) 804 F.2

nd
 565, 567.)  

 

In Askins, it was held that the trial court 

erroneously held that ñthe law of the caseò doctrine 

precluded the court from reconsidering the issues 

upon the filing of an amended complaint, holding 

that:  ñOnce the plaintiff elects to file an amended 

complaint, the new complaint is the only operative 

complaint before the district court.ò  (at p. 1043;  

citing Ferdik v. Bonzelet (9
th
 Cir. 1992) 963 F.2

nd
 

1258, 1262.)   

 

https://advance.lexis.com/document/?pdmfid=1000516&crid=3ba597aa-3f88-42ec-83aa-49abb11f5f9b&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5T1M-MF91-JCRC-B53B-00000-00&pddocid=urn%3AcontentItem%3A5T1M-MF91-JCRC-B53B-00000-00&pdcontentcomponentid=6393&pdshepid=urn%3AcontentItem%3A5T1M-1J61-J9X6-H37G-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=5pkLk&earg=sr0&prid=fc913c19-5baa-47b7-8bae-631dd2414e4a
https://advance.lexis.com/document/?pdmfid=1000516&crid=3ba597aa-3f88-42ec-83aa-49abb11f5f9b&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5T1M-MF91-JCRC-B53B-00000-00&pddocid=urn%3AcontentItem%3A5T1M-MF91-JCRC-B53B-00000-00&pdcontentcomponentid=6393&pdshepid=urn%3AcontentItem%3A5T1M-1J61-J9X6-H37G-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=5pkLk&earg=sr0&prid=fc913c19-5baa-47b7-8bae-631dd2414e4a
https://advance.lexis.com/document/?pdmfid=1000516&crid=3ba597aa-3f88-42ec-83aa-49abb11f5f9b&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5T1M-MF91-JCRC-B53B-00000-00&pddocid=urn%3AcontentItem%3A5T1M-MF91-JCRC-B53B-00000-00&pdcontentcomponentid=6393&pdshepid=urn%3AcontentItem%3A5T1M-1J61-J9X6-H37G-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=5pkLk&earg=sr0&prid=fc913c19-5baa-47b7-8bae-631dd2414e4a
https://advance.lexis.com/document/?pdmfid=1000516&crid=3ba597aa-3f88-42ec-83aa-49abb11f5f9b&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5T1M-MF91-JCRC-B53B-00000-00&pddocid=urn%3AcontentItem%3A5T1M-MF91-JCRC-B53B-00000-00&pdcontentcomponentid=6393&pdshepid=urn%3AcontentItem%3A5T1M-1J61-J9X6-H37G-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=5pkLk&earg=sr0&prid=fc913c19-5baa-47b7-8bae-631dd2414e4a
https://advance.lexis.com/document/?pdmfid=1000516&crid=3ba597aa-3f88-42ec-83aa-49abb11f5f9b&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5T1M-MF91-JCRC-B53B-00000-00&pddocid=urn%3AcontentItem%3A5T1M-MF91-JCRC-B53B-00000-00&pdcontentcomponentid=6393&pdshepid=urn%3AcontentItem%3A5T1M-1J61-J9X6-H37G-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=5pkLk&earg=sr0&prid=fc913c19-5baa-47b7-8bae-631dd2414e4a
https://advance.lexis.com/document/?pdmfid=1000516&crid=3ba597aa-3f88-42ec-83aa-49abb11f5f9b&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5T1M-MF91-JCRC-B53B-00000-00&pddocid=urn%3AcontentItem%3A5T1M-MF91-JCRC-B53B-00000-00&pdcontentcomponentid=6393&pdshepid=urn%3AcontentItem%3A5T1M-1J61-J9X6-H37G-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=5pkLk&earg=sr0&prid=fc913c19-5baa-47b7-8bae-631dd2414e4a
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ñThe rule is that the mandate of an appeals court 

precludes the district court on remand from 

reconsidering matters which were either expressly 

or implicitly disposed of upon appeal.  (United 

States v. Miller, supra.) 

 

ñThe legal effect of the doctrine of the law of the 

case depends upon whether the earlier ruling was 

made by a trial court or an appellate court. . . . A 

trial court may not, however, reconsider a question 

decided by an appellate court.ò  (United States v. 

Houser, supra.) 

 

ñA court may also decline to revisit its own rulings where 

the issue has been previously decided and is binding on the 

partiesðfor example, where the district court has 

previously entered a final decree or judgment. . . . The law 

of the case doctrine does not, however, bar a court from 

reconsidering its own orders before judgment is entered or 

the court is otherwise divested of jurisdiction over the 

order.ò  (Askins v. United States Department of Homeland 

Security, supra, at pp. 1042-1043; citing City of Los 

Angeles v. Santa Monica Baykeeper (9
th
 Cir. 2001) 254 

F.3
rd

 882, 888-889; United States v. Houser, supra, at p. 

567; and Fed. R. Civ. P. 54(b) ñ[A]ny order or other 

decision, however designated, that adjudicates fewer than 

all the claims or the rights and liabilities of fewer than all 

the parties . . . may be revised at any time before the entry 

of a judgment adjudicating all the claims and all the partiesô 

rights and liabilities.ò) 

 

Summary Judgment: 

 

An Appellate Court is to review a trial courtôs granting of 

summary judgment in a civil case ñde novo.ò  The Court is 

to determine whether ñtaking the evidence and all 

reasonable inferences drawn therefrom in the light most 

favorable to the non-moving party, there are no genuine 

issues of material fact.ò  In the absence of material factual 

disputes, the objective reasonableness of a police officerôs 

conduct is ña pure question of law.ò  (Lowry v. City of San 

Diego (9
th
 Cir. 2017) 858 F.3

rd
 1248, 1254; citing and 

quoting Torres v. City of Madera (9
th
 Cir. 2011) 648 F.3

rd
 

1119, 1123; and Scott v. Harris (2007) 550 U.S. 372, 381 

n.8 [127 S.Ct. 1769; 167 L. Ed.2
nd

 686].) 
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ñA motion for summary judgment shall be granted when 

óall the papers submitted show that there is no triable issue 

as to any material fact and that the moving party is entitled 

to a judgment as a matter of law.ô [Citation.] A summary 

adjudication is properly granted only if a motion therefor 

completely disposes of a cause of action, an affirmative 

defense, a claim for damages, or an issue of duty. 

[Citation.] Motions for summary adjudication proceed in all 

procedural respects as a motion for summary judgment.ò  

(Jameson v. Desta (2015) 241 Cal.App. 4
th
 491, 497; 

quoting Jameson v Desta (2013) 215 Cal.App.4
th
 1144, 

1163.)   

ñOn appeal, the reviewing court makes óan independent 

assessment of the correctness of the trial courtôs ruling, 

applying the same legal standard as the trial court in 

determining whether there are any genuine issues of 

material fact or whether the moving party is entitled to 

judgment as a matter of law.ôò   (Jameson v. Desta, supra, 

241 Cal.App.4
th
 491; citing Trop v. Sony Pictures 

Entertainment, Inc. (2005) 129 Cal.App.4
th
 1133, 1143; 

which quotes Iverson v. Muroc Unified School Dist. 

(1995) 32 Cal.App.4
th
 218, 222-223.)  

In a summary judgment finding favoring the civil 

defendants, the appellate court is to ñindependently review 

the record that was before the trial court when it ruled on 

defendantsô motion. [Citations.] In so doing, (the Court 

will) view the evidence in the light most favorable to 

plaintiffs as the losing parties, resolving evidentiary doubts 

and ambiguities in their favor.ò (B.H. v. County of San 

Bernardino (2015) 62 Cal.4
th
 168, 178; quoting Elk Hills 

Power, LLC v. Board of Equalization (2013) 57 Cal.4
th
 

593, 605-606.) 

 

Directed Verdict: 

 

ñA directed verdict (in a civil suit) in favor of a (civil)  

defendant (or a civil plaintiff) is proper if, after 

disregarding conflicting evidence and drawing every 

legitimate inference in favor of the plaintiff, there is no 

evidence of sufficient substantiality to support a verdict in 

favor of the plaintiff (or defendant). (Wolf v. Walt Disney 

Pictures & Television (2008) 162 Cal.App.4
th
 1107, 1119 . 

. . .)  In ruling on the motion, the trial court may not weigh 
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the evidence, consider conflicting evidence or judge the 

credibility of witnesses.  (Hilliard v. A.H. Robines Co. 

(1938) 148 Cal.App.3
rd

 374, 395 . . . .) Appellate review of 

an order granting a directed verdict is quite strict, with all 

inferences and presumption drawn against such orders.  

(Alshafie v. Lallande (2009) 171 Cal.App.4
th
 421, 432 . . . 

.) The reviewing court must view the evidence in the light 

most favorable to the plaintiff (or defendant), resolve all 

conflicts in the evidence and draw all inferences in the 

plaintiffôs (or defendantôs) favor, and disregard conflicting 

evidence. (Wolf, supra, at p. 1119.)  (Guillory v. Hill  

(2015) 233 Cal.App.4
th 

240, 249.)  

 

In federal court, see Federal Rules of Civil Procedure, 

Rule 50(a):  ñ(I)f, under the governing law, there can be 

but one reasonable conclusion as to the verdict.ò  

(Anderson v. Liberty Lobby, Inc. (1986) 477 U.S. 242, 250 

[91 L.Ed.2
nd

 202]   Conversely, ñ[i]f reasonable minds 

could differ as to the import of the evidence, . . . a verdict 

should not be directed.ò  (Id., at pp. 250-251.)  When 

deciding whether to grant a Rule 50(a) motion, ñ[t]he court 

must draw all reasonable inferences in favor of the 

nonmoving party, and it may not make credibility 

determinations or weigh the evidence.ò  (Reeves v. 

Sanderson Plumbing Prods., Inc. (2000) 530 U.S. 133, 

150 [147 L.Ed.2
nd

 105].)   

 

Civil Liability of an Employing Government Entity:  Monell v. 

Department of Social Services of the City of New York (1978) 

436 U.S. 658 [98 S.Ct. 2018; 56 L.Ed.2
nd

 611].):  Municipalities 

may not be held vicariously liable for the unconstitutional acts of 

their employees under the theory of respondeat superior.  

 

ñ(I)n a (42 U.S.C.) § 1983 case a city or other local 

governmental entity cannot be subject to liability at all 

unless the harm was caused in the implementation of 

óofficial municipal policy.ôò  (Id., at p. 691; citing also Los 

Angeles County v. Humphries (2010) 562 U.S. 29, 36 [131 

S.Ct. 447; 178 L.Ed.2
nd

 460]; see also Lozman v. City of 

Riviera Beach (June 18, 2018) __ U.S.__, __ [138 S.Ct. 

1945; 201 L.Ed.2
nd

 342].) 

 

ñA municipality may be liable under 42 U.S.C. § 1983 for 

constitutional violations inflicted by its employees ówhen 

the execution of the governmentôs policy or custom . . . 

https://advance.lexis.com/search/?pdmfid=1000516&crid=dd0e1b49-b183-42d4-b2de-51b897b651d0&pdsearchterms=2018+U.S.+LEXIS+3691&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=ztv_9kk&earg=pdpsf&prid=654264da-e035-42ab-8df0-3b7ab30f820a
https://advance.lexis.com/search/?pdmfid=1000516&crid=dd0e1b49-b183-42d4-b2de-51b897b651d0&pdsearchterms=2018+U.S.+LEXIS+3691&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=ztv_9kk&earg=pdpsf&prid=654264da-e035-42ab-8df0-3b7ab30f820a
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inflicts the injury.ô (Citations)ò  (Lowry v. City of San 

Diego (9
th
 Cir. 2017) 858 F.3

rd
 1248, 1266.) 

 

ñMunicipalities and other local governmental units are 

ópersonsô subject to suit under (42 U.S.C.) § 1983, but to 

prevail on a claim against a municipal entity for a 

constitutional violation, a plaintiff must also show that his 

or her injury is attributable óto official municipal policy of 

some nature.ôò  (Kirkpatrick v. County of Washoe (9
th
 Cir. 

2016) 843 F.3
rd

 784, 788.) 

 

A government entity may be civilly liable when the 

plaintiffôs constitutional injury (i.e., a warrantless 

seizure of an infant from her mother, in this case) 

was the result of a ñsystemic failure to trainò its 

officers, ñpursuant óto (an) official . . . policy of 

some nature.ôò  Liability exists only where the 

failure to properly train its employees reflects a 

ñconscious choiceò by the government; i.e., it is 

intentional.  ñIn other words, the governmentôs 

omission must amount to a ópolicyô of deliberate 

indifference to constitutional rights.ò  In proving a 

deliberate indifference, a ñshowing of óobviousnessô 

can substitute for the pattern of violations ordinarily 

necessary to establish municipal culpability.ò 

 (Id., at pp. 793-794.) 

 

However, it was not err for a trial court to sustain the 

countyôs demurrer to the deprivation of rights cause of 

action in that the plaintiffsô Monell claim failed to allege 

facts supporting a finding of deliberate indifference.  

(Arista v. County of Riverside (2018) 29 Cal.App.5
th
 1051, 

1060-1066.) 

 
To establish Monell liability, the Court need not apply a 

ñshocks the conscienceò standard in order for the parents of 

children taken by the County, where child abuse was 

suspected, to establish a Fourteenth Amendment 

substantive due process claim.  A Monell claim may be 

based on the Countyôs undisputed policy or practice of 

failing to notify parents of medical examinations of the 

children, for which the parents are only required to prove 

that the County acted with ñthe state of mind required to 

prove the underlying violation.ò  (See Gibson v. County of 

Washoe, Nev. (9
th
 Cir. 2002) 290 F.3

rd
 1175, 1185-1186.) 
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The Countyôs deliberate adoption of its policy or practice 

ñestablishes that the municipality acted culpably.ò  (Mann 

v. County of San Diego (9
th
 Cir. 2018) 907 F.3

rd
 1154, 

1163-1164.) 

 

The federal government properly prevailed in a civil action 

under the Violent Crime Control and Law Enforcement 

Act, 34 U.S.C. § 12601, which prohibits any governmental 

authority from engaging in a pattern or practice of conduct 

by law enforcement officers or government agents that 

deprive persons of constitutional rights.  Section 12601 

specifically allows for respondeat superior liability.  The 

record here shows that the town had a practice of 

discrimination against residents who were not members of 

a particular church.  Unlike claims under § 1983, § 12601 

does not require a showing of an official municipal policy 

of violating residentsô constitutional rights, and thus, 

Monell does not apply to § 12601 claims because the 

statute does not explicitly limit liability to those who 

caused citizens or persons to be subjected to a deprivation 

of their constitutional rights.  (United States v. Town of 

Colorado City (9
th
 Cir. 2019) 935 F.3

rd
 804.) 

 

To establish Monell liability, it is not necessary that a civil 

plaintiff show evidence of a departmentôs formal policy or 

deficient training.  Evidence of an informal practice or 

custom will suffice.  (Nehad v. Browder (9
th
 Cir. 2019) 929 

F.3
rd

 1125, 1141-1142; reversing the trial courtôs granting 

of summary judgment, holding that plaintiff was at least 

entitled to a jury determination of the existence of an 

informal policy or practice relating to the use of deadly 

force.) 

 

Police Power vs. Fifth Amendment Eminent Domain: 

 

Rule:   

 

Where there is a government required ñforfeited as a public 

nuisanceò (or other destruction) of personal (or real) property (e.g., 

a vehicle [or oneôs home; see below]), the state is not required to 

compensate plaintiff (who shared ownership of the vehicle with 

her husband), reasoning that when state acquires property ñunder 

the exercise of governmental authority other than the power of 

eminent domain,ò government is not ñrequired to compensate an 

owner for [that] property.ò  (Italic added; Bennis v. Michigan 

https://advance.lexis.com/document/?pdmfid=1000516&crid=899254d9-cf0d-4a05-bcdf-224b3471d956&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5WX1-MNR1-JNY7-X26R-00000-00&pddocid=urn%3AcontentItem%3A5WX1-MNR1-JNY7-X26R-00000-00&pdcontentcomponentid=6393&pdshepid=urn%3AcontentItem%3A5WX0-F721-DXC8-74NK-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=9f4Lk&earg=sr0&prid=22cf35f8-0cc7-4cd2-89a5-d3977fef1fc6
https://advance.lexis.com/document/?pdmfid=1000516&crid=899254d9-cf0d-4a05-bcdf-224b3471d956&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5WX1-MNR1-JNY7-X26R-00000-00&pddocid=urn%3AcontentItem%3A5WX1-MNR1-JNY7-X26R-00000-00&pdcontentcomponentid=6393&pdshepid=urn%3AcontentItem%3A5WX0-F721-DXC8-74NK-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=9f4Lk&earg=sr0&prid=22cf35f8-0cc7-4cd2-89a5-d3977fef1fc6
https://advance.lexis.com/document/?pdmfid=1000516&crid=899254d9-cf0d-4a05-bcdf-224b3471d956&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5WX1-MNR1-JNY7-X26R-00000-00&pddocid=urn%3AcontentItem%3A5WX1-MNR1-JNY7-X26R-00000-00&pdcontentcomponentid=6393&pdshepid=urn%3AcontentItem%3A5WX0-F721-DXC8-74NK-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=9f4Lk&earg=sr0&prid=22cf35f8-0cc7-4cd2-89a5-d3977fef1fc6
https://advance.lexis.com/document/?pdmfid=1000516&crid=899254d9-cf0d-4a05-bcdf-224b3471d956&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5WX1-MNR1-JNY7-X26R-00000-00&pddocid=urn%3AcontentItem%3A5WX1-MNR1-JNY7-X26R-00000-00&pdcontentcomponentid=6393&pdshepid=urn%3AcontentItem%3A5WX0-F721-DXC8-74NK-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=9f4Lk&earg=sr0&prid=22cf35f8-0cc7-4cd2-89a5-d3977fef1fc6
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(19969) 516 U.S. 442, 443ï444, 452ï353 [116 S.Ct. 994; 134 

L.Ed.2
nd

 68].) 

 

ñPolice power should not be confused with (Fifth Amendment) 

eminent domain, in that the former controls the use of property by 

the owner for the public good, authorizing its regulation and 

destruction without compensation, whereas the latter takes 

property for public use and compensation is given for property 

taken, damaged[,] or destroyed.ò).  (Lamm v. Volpe (10
th
 Cir. 

1971) 449 F.2
nd

 1202, 1203.) 

 

Examples:   

 

No Fifth Amendment taking (i.e., eminent domain) occures where 

the government physically seized (and ultimately ñrendered 

worthlessò) the plaintiffôs pharmaceuticals ñin connection with [a 

criminal] investigationò because ñthe government seized the 

pharmaceuticals in order to enforce criminal laws,ò an action the 

Federal Circuit said fell well ñwithin the bounds of the police 

power.ò  (AmeriSource Corp. v. United States (Fed. Cir. 2008) 

525 F.3
rd

 1149.) 

 

ñWhen private property is damaged incident to the exercise of the 

police power, such damage,ò even when physical in nature, ñis not 

a taking for the public use, because the property has not been 

altered or turned over for public benefitò  (Bachmann v. United 

States (Fed. Cl. 2017) 134 Fed. Cl. 694, 696.)  

 

Plaintiff failed to establish a Fifth Amendment Takings Clause 

violation where federal agents physically damaged his property by,  

for example, tearing out door jambs and removing pieces of 

interior trim from his home, while executing a search warrant. 

(Lawmaster v. Ward (10
th
 Cir. 1997) 125 F.3

rd
 1341.) 

 

Standards of Proof: 

 

Reasonable Suspicion: 

 

Information which is sufficient to cause a reasonable law 

enforcement officer, taking into account his or her training and 

experience, to reasonably believe that the person to be detained is, 

was, or is about to be, involved in criminal activity.  The officer 

must be able to articulate more than an ñinchoate and 

unparticularized suspicion or óhunchô of criminal activity.ò  (Terry 
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v. Ohio (1968) 392 U.S. 1, 27 [88 S.Ct. 1868; 20 L.Ed.2
nd

 889, 

909].) 

 

The ñreasonable suspicionò standard is ñnot a particularly 

demanding one, but is, instead, óconsiderably less than proof of 

wrongdoing by a preponderance of the evidence,ôò  (People v. 

Letner and Tobin (2010) 50 Cal.4th 99, 146; quoting .ò (United 

States v. Sokolow (1989) 490 U.S. 1, 7 [104 L. Ed. 2
nd

 1]; United 

States v. Valdes-Vega (9
th
 Cir. 2013) 738 F.3

rd
 1074, 1078.) 

 

See ñReasonable Suspicion,ò under ñDetentionsò (Chapter 3), 

below. 

 

Preponderance of the Evidence: 

 

ñA preponderance of the evidence standard . . . ósimply requires 

the trier of fact ñto believe that the existence of a fact is more 

probable than its nonexistenceôò  (Lillian F. v. Superior Court 

(1984) 160 Cal.App.3d 314, 320.) 

 

ñProof by a ópreponderance of the evidenceô for an uncharged 

offense is a considerably lower burden of proof than the due 

process requirement of proof beyond a reasonable doubt for a 

charged offense. (Citation)ò  (People v. Nicolas (2017) 8 Cal.App. 

5
th
 1165, 1177.) 

 

Probable Cause: 

 

ñProbable cause means óspecific and articulable facts which, taken 

together with rational inferences from those facts, reasonably 

warrant [the] belief or suspicionô that the person is mentally 

disordered. [Citation.]ò (In re Azzarella (1989) 207 Cal.App.3
rd

 

1240.)   

 

ñ[P]robable cause means ófair probability,ô not certainty or even a 

preponderance of the evidence.ò  (United States v. Gourde (9
th
 Cir. 

2006) 440 F.3
rd

 1065, 1069.) 

 

ñReasonable or probable cause is shown if a man of ordinary care 

(or caution) and prudence (or a reasonable and prudent person) 

would be led to believe and conscientiously entertain an honest 

and strong suspicion that the accused is guilty.ò  (See People v. 

Lewis (1980) 109 Cal.App.3
rd

 599 608-609; People v. Campa 

(1984) 36 Cal.3
rd

 870, 879; People v. Price (1991) 1 Cal.4
th
 324, 

410.) 
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ñóReasonable or probable causeô means such a state of facts as 

would lead a [person] of ordinary caution or prudence to believe, 

and conscientiously entertain a strong suspicion of the guilt of the 

accused.ò  (People v. Garcia (2018) 29 Cal.App.5
th
 864, 870, 

quoting People v. Mower (2002) 28 Cal.4
th
 457, 473.) 

 

Note:  The terms ñreasonableò and ñprobableò cause are 

used interchangeably in both the codes (see P.C. § 

995(a)(1)(B)) and case law, but (when properly used) mean 

the same thing.  ñReasonable causeò and ñreasonable 

suspicionò (i.e., the standard of proof for a detention), on 

the other hand, do not mean the same thing, and are not to 

be confused. 

 

ñ(R)easonable causeòða synonym for ñprobable cause . . . 

.ò  (Heien v. North Carolina (2014) 574 U.S. 54, 62 [135 

S.Ct. 530; 190 L.Ed.2
nd

 475, 483].) 

 

See ñStandard of Proof,ò under ñArrestsò (Chapter 4), and 

ñProbable Cause,ò under ñThe Affidavit to the Search Warrant,ò 

under ñSearch Warrantsò (Chapter 6), below. 

 

Clear and Convincing Evidence: 

 

ñClear and convincingò evidence requires a finding of high 

probability.  Such a test requires that the evidence be ñso clear as 

to leave no substantial doubtò; ñsufficiently strong to command the 

unhesitating assent of every reasonable mind.ò  (People v. Mary H.  

(2016) 5 Cal.App.5
th
 246, 256; quoting Lillian F. v. Superior 

Court (1984) 160 Cal.App.3
rd

 314, 320.) 

 

ñThis standard, which óis less commonly usedô (Citation), 

tends to be seen in civil cases involving óinterests . . . 

deemed to be more substantial than mere loss of money.ò  

(People v. Mary H., supra.) 

 

Proof Beyond a Reasonable Doubt: 

 

CALCRIM No.  220: ñProof beyond a reasonable doubt is proof 

that leaves you with an abiding conviction that the charge is true.ò 

 

In ña criminal case, é [in which] the interests of the defendant are 

of such magnitude that historically and without any explicit 

constitutional requirement they have been protected by standards 

https://advance.lexis.com/search/?pdmfid=1000516&crid=fb87ac6d-60ee-42a2-b521-73ff4b7de32b&pdsearchterms=29+Cal.App.5th+864&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=g7b_9kk&earg=pdpsf&prid=a109d1f4-518d-49aa-8322-32002f4862e6
http://www.courts.ca.gov/opinions/documents/F071282.PDF
http://www.courts.ca.gov/opinions/documents/F071282.PDF
https://advance.lexis.com/search/?pdmfid=1000516&crid=73b7b1b9-c4f4-493a-b427-cd461195f683&pdsearchterms=2016+Cal.App.+LEXIS+961&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=n4bt9kk&earg=pdpsf&prid=6134ea2e-d6f9-4834-851d-a758f43b7923
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of proof designed to exclude as nearly as possible the likelihood of 

an erroneous judgment. In the administration of criminal justice, 

our society imposes almost the entire risk of error upon itself. This 

is accomplished by requiring under the Due Process Clause that 

the state prove the guilt of an accused beyond a reasonable doubt.ò  

(People v. Mary H., supra; quoting Addington v. Texas (1979) 

441 U.S. 418, 423 [99 S.Ct. 1804; 60 L.Ed.2
nd

 323]; Addington v. 

Texas (1979) 441 U.S. 418, 423-424 [60 L. Ed. 2d 323, 99 S. Ct. 

1804].) 

 

The California Supreme Court has commented more than once that 

in discussing ñreasonable doubtò with a jury, ñmodifying the 

standard instruction [on reasonable doubt] is perilous, and 

generally should not be done é .ò  (People v. Daveggio and 

Michaud (2018) 4 Cal.5
th
 790, 844; citing People v. Freeman 

(1994) 8 Cal.4
th
 450, 504.) 

 

In Daveggio and Michaud, the Court had talked about the 

reasonable doubt stardard during jury selection, months 

before the jury was formally instructed just prior to jury 

deliberations.  The Court ruled that if the prior discussions 

were improper, the error was harmless in light of the 

standard jury instruction (CALJIC 2.90) being also given.  

(Id., at pp. 838-844.) 

 

ñBurden of proofò refers to the obligation of a party to establish by 

evidence a requisite degree of belief concerning a fact in the mind of the 

trier of fact or the court.  (Evid. Code § 115) 

 

Plea Bargaining and Cooperation Agreements:   

 

Rule:  A police officer has no independent authority to plea bargain with criminal 

suspects. 

 

ñA cooperation agreement generally involves óan agreement between a 

defendant and a law enforcement agency.ò ((People v.) C.S.A. ((2010)) 

181 Cal.App.4
th
 (773) at p. 778.) óAs with a plea agreement, ñ[t]he 

government is held to the literal terms of [a cooperation] agreement é .ò 

[Citation.] And, like a plea agreement, ñan agreement to cooperate may be 

analyzed in terms of contract law standards.òô (Id. a pp. 778-779.)  

However, and of particular importance to this case, óñ[a] defendant who 

seeks specifically to enforce a promise, whether contained in a plea 

agreement or a freestanding cooperation agreement, must show é that the 

promisor had actual authority to make the particular promise é .òô 

(C.S.A., supra, 181 Cal.App.4
th
 at p. 779.) (fn. omitted.) In California, 

https://advance.lexis.com/search/?pdmfid=1000516&crid=73b7b1b9-c4f4-493a-b427-cd461195f683&pdsearchterms=2016+Cal.App.+LEXIS+961&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=n4bt9kk&earg=pdpsf&prid=6134ea2e-d6f9-4834-851d-a758f43b7923
http://www.courts.ca.gov/opinions/documents/F071282.PDF
https://advance.lexis.com/search/?pdmfid=1000516&crid=73b7b1b9-c4f4-493a-b427-cd461195f683&pdsearchterms=2016+Cal.App.+LEXIS+961&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=n4bt9kk&earg=pdpsf&prid=6134ea2e-d6f9-4834-851d-a758f43b7923
https://advance.lexis.com/search/?pdmfid=1000516&crid=73b7b1b9-c4f4-493a-b427-cd461195f683&pdsearchterms=2016+Cal.App.+LEXIS+961&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=n4bt9kk&earg=pdpsf&prid=6134ea2e-d6f9-4834-851d-a758f43b7923
https://advance.lexis.com/search/?pdmfid=1000516&crid=73b7b1b9-c4f4-493a-b427-cd461195f683&pdsearchterms=2016+Cal.App.+LEXIS+961&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=n4bt9kk&earg=pdpsf&prid=6134ea2e-d6f9-4834-851d-a758f43b7923
https://advance.lexis.com/document/searchwithindocument/?pdmfid=1000516&crid=ee5b592f-71d0-43d5-87e6-04c76b03233c&pdsearchwithinterm=Freeman&ecomp=53qvk&prid=d114ba01-b937-48f6-8020-060046bff0d2
https://advance.lexis.com/document/searchwithindocument/?pdmfid=1000516&crid=ee5b592f-71d0-43d5-87e6-04c76b03233c&pdsearchwithinterm=Freeman&ecomp=53qvk&prid=d114ba01-b937-48f6-8020-060046bff0d2
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óñstate and local prosecutors are invested with the prosecutorial power of 

the state.ò (C.S.A., supra, atp. 783.) ñóAnd just as federal law enforcement 

officers have no independent authority to make promises about the filing 

and prosecution of federal criminal charges, state and local law 

enforcement officers have no independent authority to make promises 

about the filing and prosecution of state criminal charges.òô (Ibid.) Thus, 

in order to enforce a cooperation agreement in California, the defendant 

must show that a state or local prosecutor authorized the agreement, 

thereby granting the law enforcement officer óñóactual authorityôòô to enter 

into the agreement. (Id. at p. 779; see also Id. at p. 784 [concluding that 

trial court erred in dismissing charges based on law enforcement officerôs 

óñóapparent authorityôòô to enter into cooperation agreement].)ò  (People v. 

Perez (2016) 243 Cal.App.4
th
 863, 879-880.) 

 

ñó[T]he remedy for breach of an unauthorized cooperation 

agreement usually is a sanction short of dismissal.ô ((People v.) 

C.S.A. ((2010)) 181 Cal.App.4
th
 (773), 780, citing, inter alia, State 

of North Carolina v. Sturgill (1996) 121 N.C.App. 629 [469 

S.E.2d 557, 568] [concluding exclusion of evidence, rather than 

dismissal of charges, was proper remedy for defendant's reliance 

on unauthorized cooperation agreement and stating, ó[W]e are not 

required, as a result of the ñconstableôs blunder,ò to place 

defendant in a better position than he enjoyed prior to making the 

agreement with the police.ôò  (People v. Perez, supra, at p. 881, fn. 

12.)   

 

The Prosecutor: 

 

Absolute Immunity:   

 

Prosecutors enjoy absolute immunity from civil liability so long as the 

forced detention of a victim, done for the purpose of interviewing her, is 

considered to be ñadvocacy conduct that is intimately associated with the 

judicial phase of the criminal process.ò  (Giraldo v. Kessler (2
nd

 Cir. 2012) 

684 F.3
rd

 161.)   

 

Ethical Considerations: 

 

Aside from civil liablity issues, proscutors are held to a higher standard of 

professional ethics.  For instance, in a hearing on a sexually violent 

preditorôs petition to be placed in conditional release program, where the 

prosecutor discouraged a defendant from testifying by inferring that he 

might be subject to a perjury charge if he did so (thus violating his Sixth 

Amendment right to testify), the Fourth District Court of Appeal (Div. 3), 

in holding that ñ(p)rosecutors . . . are not allowed to engage in conduct 

https://advance.lexis.com/search/?pdmfid=1000516&crid=dc78d1c2-6860-4f1c-ae48-b6c6d44f4c6c&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchterms=243+Cal.App.4th+863&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=787k9kk&earg=pdpsf&prid=6d149d2d-c58f-4b99-a8e5-56b7c7c4a813
https://advance.lexis.com/search/?pdmfid=1000516&crid=dc78d1c2-6860-4f1c-ae48-b6c6d44f4c6c&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchterms=243+Cal.App.4th+863&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=787k9kk&earg=pdpsf&prid=6d149d2d-c58f-4b99-a8e5-56b7c7c4a813
https://advance.lexis.com/search/?pdmfid=1000516&crid=dc78d1c2-6860-4f1c-ae48-b6c6d44f4c6c&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchterms=243+Cal.App.4th+863&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=787k9kk&earg=pdpsf&prid=6d149d2d-c58f-4b99-a8e5-56b7c7c4a813
https://advance.lexis.com/search/?pdmfid=1000516&crid=dc78d1c2-6860-4f1c-ae48-b6c6d44f4c6c&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchterms=243+Cal.App.4th+863&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=787k9kk&earg=pdpsf&prid=6d149d2d-c58f-4b99-a8e5-56b7c7c4a813
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that undermines the willingness of a defense witness to take the stand,ò 

and reversing defendantôs conviction, had this to say:  ñItôs not about 

convictions, itôs not about courtroom mastery, itôs not about prison 

sentences. And itôs certainly not about won/lost records. Itôs about fair 

trials. Fairness is the sine qua non of the criminal justice system, and no 

amount of technical brilliance or advocative skill can make up for a failure 

to provide it.ò  (People v. Force (2019) 39 Cal.App.5
th
 506, 511-519.) 

 

Due Process and Discovery Obligations: 

 

General Rule:  Prosecutors, as ñagents of the sovereign,ò must honor the 

Fourteenth Amendmentôs due process obligations.  (See Kyles v. 

Whitley (1995) 514 U.S. 419, 438 [131 L.Ed.2
nd

 490; 115 S.Ct. 1555]; 

Mooney v. Holohan (1935) 294 U.S. 103, 112ï113 [79 L.Ed. 791; 55 

S.Ct. 340].) ñA prosecutor must refrain from using evidence that the 

prosecutor knows to be false. (Mooney, at pp. 112ï113; see also Pyle v. 

State of Kansas (1942) 317 U.S. 213, 216 [87 L.Ed. 214; 63 S.Ct. 177].) 

A prosecutor must correct false evidence ówhen it appears.ô (Napue v. 

Illinois  (1959) 360 U.S. 264, 269 [3 L.Ed.2
nd

 1217; 79 S.Ct. 1173].) And, 

under Brady, a prosecutor must disclose to the defense evidence that is 

ófavorable to [the] accusedô and ómaterial either to guilt or to punishment.ô 

(Brady, (infra), 373 U.S. at p. 87.)ò (Association for Los Angeles Deputy 

Sheriffs v. Superior Court (2019) 8 Cal.5
th
 28, 40; referring to Brady v. 

Maryland (1963) 373 U.S. 83 [10 L.Ed.2
nd

 215; 83 S.Ct. 1194.) 

 

Brady v. Maryland: 

 

ñA prosecutor in a criminal case must disclose to the defense 

certain evidence that is favorable to the accused. (Brady v. 

Maryland (1963) 373 U.S. 83 [10 L.Ed.2
nd

 215; 83 S.Ct. 1194] . . 

.)  This duty sometimes requires disclosure of evidence that will 

impeach a law enforcement officer's testimony. (Giglio v. United 

States (1972) 405 U.S. 150, 154ï155 [31 L.Ed.2
nd

 104; 92 S.Ct. 

763] . . .) Such disclosure may be required even if the prosecutor is 

not personally aware that the evidence exists. (Kyles v. Whitley 

(1995) 514 U.S. 419, 437 [131 L.Ed.2
nd

 490; 115 S.Ct. 1555] . . .) 

Because the duty to disclose may sweep more broadly than the 

prosecutorôs personal knowledge, the duty carries with it an 

obligation to ólearn of any favorable evidence known to the others 

acting on the government's behalf in the case, including the 

police.ô (Ibid.)ò  (Association for Los Angeles Deputy Sheriffs v. 

Superior Court, supra, at p. 36.)   

 

ñóFor Brady purposes, evidence is favorable if it helps the defense 

or hurts the prosecution, as by impeaching a prosecution witness.ô 
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https://advance.lexis.com/search/?pdmfid=1000516&crid=4985f8ec-f98e-4f22-acce-3915110f2a33&pdsearchterms=2019+Cal.+LEXIS+6237&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=fpb_9kk&earg=pdsf&prid=f5be7d78-60ad-4957-800b-9a51c01c63cf
https://advance.lexis.com/search/?pdmfid=1000516&crid=4985f8ec-f98e-4f22-acce-3915110f2a33&pdsearchterms=2019+Cal.+LEXIS+6237&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=fpb_9kk&earg=pdsf&prid=f5be7d78-60ad-4957-800b-9a51c01c63cf
https://advance.lexis.com/search/?pdmfid=1000516&crid=4985f8ec-f98e-4f22-acce-3915110f2a33&pdsearchterms=2019+Cal.+LEXIS+6237&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=fpb_9kk&earg=pdsf&prid=f5be7d78-60ad-4957-800b-9a51c01c63cf
https://advance.lexis.com/search/?pdmfid=1000516&crid=4985f8ec-f98e-4f22-acce-3915110f2a33&pdsearchterms=2019+Cal.+LEXIS+6237&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=fpb_9kk&earg=pdsf&prid=f5be7d78-60ad-4957-800b-9a51c01c63cf
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(People v. Zambrano (2007) 41 Cal.4
th
 1082, 1132 . . . ; see also 

United States v. Bagley (1985) 473 U.S. 667, 676 [87 L.Ed.2
nd

 

481; 105 S. Ct. 3375]; Giglio (v. United States (1972) 405 U.S. 

150), 154ï155 ([31 L.Ed.2
nd

 104; 92 S.Ct. 763].)  Evidence is 

material óif there is a reasonable probability that, had the evidence 

been disclosed to the defense, the result of the proceeding would 

have been different.ôò (Kyles (v. Whitley (1995) 514 U.S. 419, 

433-434 [131 L.Ed.2
nd

 490, 115 S.Ct. 1555].)) Evaluating 

materiality requires consideration of the collective significance of 

the undisclosed evidence (Kyles, at p. 436), as well as óthe effect of 

the nondisclosure on defense investigations and trial strategiesô 

(Zambrano, at p. 1132). (See also Kyles, at p. 439; Bagley, at p. 

701 (dis. opn. of Marshall, J.).) óA reasonable probability does not 

mean that the defendant ñwould more likely than not have received 

a different verdict with the evidence,ò only that the likelihood of a 

different result is great enough to ñundermine[] confidence in the 

outcome of the trial.ô (Smith v. Cain (2012) 565 U.S. 73, 75 [181 

L.Ed.2
nd

 571; 132 S. Ct. 627].)  ( ) This materiality standard 

applies both after judgment, when evaluating whether Brady was 

violated, and before judgment, when evaluating whether evidence 

favorable to the defense must be disclosed. (See Kyles, supra, 514 

U.S. at pp. 437ï438; United States v. Agurs (1976) 427 U.S. 97, 

108 [49 L.Ed.2
nd

 342; 96 S. Ct. 2392].) Because it may be difficult 

to know before judgment what evidence will ultimately prove 

material, óthe prudent prosecutor will resolve doubtful [Brady] 

questions in favor of disclosure.ô (Agurs, at p. 108; see also Kyles, 

at pp. 438ï439.) Statutory and ethical obligations may require even 

more. (See, e.g., Pen. Code, § 1054.1, subds. (d)ï(e) [statutory 

disclosure obligation]; Rules Prof. Conduct, rule 3.8(d) & com. 

[3] [ethical disclosure obligation].)ò  (Association for Los Angeles 

Deputy Sheriffs v. Superior Court, supra, at p. 40.)  

 

Pitchess v. Superior Court: 

 

Rule:  Under Pitchess; A ñcriminal defendant may, in some 

circumstances, compel the discovery of evidence in the arresting 

law enforcement officerôs personnel file that is relevant to the 

defendantôs ability to defend against a criminal charge.ò  (People v. 

Mooc (2001) 26 Cal.4th 1216, 1219; referring to Pitchess v. 

Superior Court (1974) 11 Cal.3
rd

 531.)     

 

Statutory Procedures:  Pitchess procedures and discovery 

requirements have since been codified in: 
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Evid. Code § 1043:  Discovery or Disclosure of Peace 

Officerôs Personnel Records: 

 

(a) In any case in which discovery or disclosure is 

sought of peace or custodial officer personnel 

records or records maintained pursuant to Section 

832.5 of the Penal Code or information from those 

records, the party seeking the discovery or 

disclosure shall file a written motion with the 

appropriate court or administrative body upon 

written notice to the governmental agency which 

has custody and control of the records. The written 

notice shall be given at the times prescribed by 

subdivision (b) of Section 1005 of the Code of 

Civil  Procedure. Upon receipt of the notice the 

governmental agency served shall immediately 

notify the individual whose records are sought. 

 

(b) The motion shall include all of the following: 

 

(1) Identification of the proceeding in which 

discovery or disclosure is sought, the party 

seeking discovery or disclosure, the peace or 

custodial officer whose records are sought, 

the governmental agency which has custody 

and control of the records, and the time and 

place at which the motion for discovery or 

disclosure shall be heard. 

 

(2) A description of the type of records or 

information sought. 

 

(3) Affidavits showing good cause for the 

discovery or disclosure sought, setting forth 

the materiality thereof to the subject matter 

involved in the pending litigation and stating 

upon reasonable belief that the 

governmental agency identified has the 

records or information from the records. 

 

(c) No hearing upon a motion for discovery or 

disclosure shall be held without full  compliance 

with the notice provisions of this section except 

upon a showing by the moving party of good cause 

for noncompliance, or upon a waiver of the hearing 
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by the governmental agency identified as having the 

records. 

 

Evid. Code § 1044: Access to Medical or Psychological 

History: 

 

Nothing in this article shall be construed to affect 

the right of access to records of medical or 

psychological history where such access would 

otherwise be available under (Evid. Code) Section 

996 or 1016. 

 

Evid. Code § 1045:  Access to Records of Complaints 

Where Investigations or Discipline Concern a Peace 

Officer: 

 

(a) Nothing in this article shall be construed to 

affect the right of access to records of complaints, 

or investigations of complaints, or discipline 

imposed as a result of those investigations, 

concerning an event or transaction in which the 

peace officer or custodial officer, as defined in 

Section 831.5 of the Penal Code, participated, or 

which he or she perceived, and pertaining to the 

manner in which he or she performed his or her 

duties, provided that information is relevant to the 

subject matter involved in the pending litigation. 

 

(b) In determining relevance, the court shall 

examine the information in chambers in conformity 

with (Evid. Code) Section 915, and shall exclude 

from disclosure: 

 

(1) Information consisting of complaints 

concerning conduct occurring more than 

five years before the event or transaction 

that is the subject of the litigation in aid of 

which discovery or disclosure is sought. 

 

(2) In any criminal proceeding the 

conclusions of any officer investigating a 

complaint filed pursuant to Section 832.5 of 

the Penal Code. 
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(3) Facts sought to be disclosed that are so 

remote as to make disclosure of little or no 

practical benefit. 

 

(c) In determining relevance where the issue in 

litigation concerns the policies or pattern of conduct 

of the employing agency, the court shall consider 

whether the information sought may be obtained 

from other records maintained by the employing 

agency in the regular course of agency business 

which would not necessitate the disclosure of 

individual personnel records. 

 

(d) Upon motion seasonably made by the 

governmental agency which has custody or control 

of the records to be examined or by the officer 

whose records are sought, and upon good cause 

showing the necessity thereof, the court may make 

any order which justice requires to protect the 

officer or agency from unnecessary annoyance, 

embarrassment or oppression. 

 

(e) The court shall, in any case or proceeding 

permitting the disclosure or discovery of any peace 

or custodial officer records requested pursuant to 

(E.C.) Section 1043, order that the records 

disclosed or discovered may not be used for any 

purpose other than a court proceeding pursuant to 

applicable law. 

 

Evid. Code § 1046:  Motion to Include Copy of Police 

Report in Excessive Force Case: 

 

In any case, otherwise authorized by law, in which 

the party seeking disclosure is alleging excessive 

force by a peace officer or custodial officer, as 

defined in Section 831.5 of the Penal Code, in 

connection with the arrest of that party, or for 

conduct alleged to have occurred within a jail 

facility, the motion shall include a copy of the 

police report setting forth the circumstances under 

which the party was stopped and arrested, or a copy 

of the crime report setting forth the circumstances 

under which the conduct is alleged to have occurred 

within a jail facility. 
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Evid. Code § 1047:  Police Records not Subject to 

Disclosure: 

 

Records of peace officers or custodial officers, as 

defined in Section 831.5 of the Penal Code, 

including supervisorial officers, who either were not 

present during the arrest or had no contact with the 

party seeking disclosure from the time of the arrest 

until the time of booking, or who were not present 

at the time the conduct is alleged to have occurred 

within a jail facility, shall not be subject to 

disclosure. 

 

Pen. Code § 832.5:  Procedure for Investigation of 

Citizensô Complaints Against Personnel: 

 

(a)  

 

(1) Each department or agency in this state 

that employs peace officers shall establish a 

procedure to investigate complaints by 

members of the public against the personnel 

of these departments or agencies, and shall 

make a written description of the procedure 

available to the public. 

 

(2) Each department or agency that employs 

custodial officers, as defined in (P.C.) 

Section 831.5, may establish a procedure to 

investigate complaints by members of the 

public against those custodial officers 

employed by these departments or agencies, 

provided however, that any procedure so 

established shall comply with the provisions 

of this section and with the provisions of 

(P.C.) Section 832.7. 

 

(b) Complaints and any reports or findings relating 

to these complaints shall be retained for a period of 

at least five years. All  complaints retained pursuant 

to this subdivision may be maintained either in the 

peace or custodial officerôs general personnel file or 

in a separate file designated by the department or 

https://advance.lexis.com/document/documentslider/?pdmfid=1000516&crid=dfa249d9-de91-4975-a647-aa71fd237709&pdistocdocslideraccess=true&config=&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A5J6R-FBN1-66B9-8118-00000-00&pdcomponentid=237231&pdtocnodeidentifier=AAHAAIAAEAANAAJ&ecomp=b539k&prid=6397eba1-1d68-4ecb-85a7-e4e83cc7a0b4
https://advance.lexis.com/search/?pdmfid=1000516&crid=9d5e512c-d003-4c4f-87f9-adc9881c2e01&pdsearchterms=California+Penal+Code+section+832.5&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=hlct%3A1%3A2&pdpsf=jur%3A1%3A26&pdqttype=and&pdquerytemplateid=&pdsf=&ecomp=fpb_9kk&earg=pdpsf&prid=dc603ef9-69cd-46d4-815a-16dfb7961467
https://advance.lexis.com/search/?pdmfid=1000516&crid=9d5e512c-d003-4c4f-87f9-adc9881c2e01&pdsearchterms=California+Penal+Code+section+832.5&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=hlct%3A1%3A2&pdpsf=jur%3A1%3A26&pdqttype=and&pdquerytemplateid=&pdsf=&ecomp=fpb_9kk&earg=pdpsf&prid=dc603ef9-69cd-46d4-815a-16dfb7961467
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agency as provided by department or agency policy, 

in accordance with all applicable requirements of 

law. However, prior to any official determination 

regarding promotion, transfer, or disciplinary action 

by an officerôs employing department or agency, the 

complaints described by subdivision (c) shall be 

removed from the officerôs general personnel file 

and placed in separate file designated by the 

department or agency, in accordance with all 

applicable requirements of law. 

 

(c) Complaints by members of the public that are 

determined by the peace or custodial officerôs 

employing agency to be frivolous, as defined in 

Section 128.5 of the Code of Civil  Procedure, or 

unfounded or exonerated, or any portion of a 

complaint that is determined to be frivolous, 

unfounded, or exonerated, shall not be maintained 

in that officerôs general personnel file. However, 

these complaints shall be retained in other, separate 

files that shall be deemed personnel records for 

purposes of the California  Public Records Act 

(Chapter 3.5 (commencing with Section 6250) of 

Division 7 of Titl e 1 of the Government Code) 

and Section 1043 of the Evidence Code. 

 

(1) Management of the peace or custodial 

officerôs employing agency shall have 

access to the files described in this 

subdivision. 

 

(2) Management of the peace or custodial 

officerôs employing agency shall not use the 

complaints contained in these separate files 

for punitive or promotional purposes except 

as permitted by subdivision (f) of Section 

3304 of the Government Code. 

 

(3) Management of the peace or custodial 

officerôs employing agency may identify 

any officer who is subject to the complaints 

maintained in these files which require 

counseling or additional training. However, 

if  a complaint is removed from the officerôs 

personnel file, any reference in the 
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personnel file to the complaint or to a 

separate file shall be deleted. 

 

(d) As used in this section, the following definitions 

apply: 

 

(1) ñGeneral personnel fileò means the file 

maintained by the agency containing the 

primary records specific to each peace or 

custodial officerôs employment, including 

evaluations, assignments, status changes, 

and imposed discipline. 

 

(2) ñUnfoundedò means that the 

investigation clearly established that the 

allegation is not true. 

 

(3) ñExoneratedò means that the 

investigation clearly established that the 

actions of the peace or custodial officer that 

formed the basis for the complaint are not 

violations of law or department policy. 

 

Pen. Code § 832.7:  Confidentiality of Peace Officer 

Records: Exceptions: 

 

(a) Except as provided in subdivision (b), the 

personnel records of peace officers and custodial 

officers and records maintained by any state or local 

agency pursuant to (P.C.) Section 832.5, or 

information obtained from these records, are 

confidential and shall not be disclosed in any 

criminal or civil  proceeding except by discovery 

pursuant to Sections 1043 and 1046 of the 

Evidence Code. This section shall not apply to 

investigations or proceedings concerning the 

conduct of peace officers or custodial officers, or an 

agency or department that employs those officers, 

conducted by a grand jury, a district attorneyôs 

office, or the Attorney Generalôs office. 

 

(b)  

 

(1) Notwithstanding subdivision (a), 

subdivision (f) of Section 6254 of the 
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Government Code, or any other law, the 

following peace officer or custodial officer 

personnel records and records maintained by 

any state or local agency shall not (Italics 

added) be confidential and shall be made 

available for public inspection pursuant to 

the California  Public Records Act 

(Chapter 3.5 (commencing with Section 

6250) of Division 7 of Title  1 of the 

Government Code): 

 

(A) A record relating to the report, 

investigation, or findings of any of 

the following: 

 

(i) An incident involving the 

discharge of a firearm at a 

person by a peace officer or 

custodial officer. 

 

(ii)  An incident in which the 

use of force by a peace 

officer or custodial officer 

against a person resulted in 

death, or in great bodily 

injury. 

 

(B)  

 

(i) Any record relating to an 

incident in which a sustained 

finding was made by any law 

enforcement agency or 

oversight agency that a peace 

officer or custodial offi cer 

engaged in sexual assault 

involving a member of the 

public. 

 

(ii)  As used in this 

subparagraph, ñsexual 

assaultò means the 

commission or attempted 

initiation of a sexual act with 

a member of the public by 
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https://advance.lexis.com/document/documentslider/?pdmfid=1000516&crid=f8d19acb-4d97-4e2d-958f-aadc24ff3f33&pdistocdocslideraccess=true&config=&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A8SMV-6JB2-8T6X-70TM-00000-00&pdcomponentid=237231&pdtocnodeidentifier=AASAAEAAFAAHACA&ecomp=b539k&prid=cded6264-6c5e-44e9-8f11-fd6ed13b7d5d
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means of force, threat, 

coercion, extortion, offer of 

leniency or other official 

favor, or under the color of 

authority. For purposes of 

this definition, the 

propositioning for or 

commission of any sexual act 

while on duty is considered a 

sexual assault. 

 

(iii)  As used in this 

subparagraph, ñmember of 

the publicò means any person 

not employed by the officerôs 

employing agency and 

includes any participant in a 

cadet, explorer, or other 

youth program affiliated with 

the agency. 

 

(C) Any record relating to an 

incident in which a sustained finding 

was made by any law enforcement 

agency or oversight agency of 

dishonesty by a peace officer or 

custodial officer directly relating to 

the reporting, investigation, or 

prosecution of a crime, or directly 

relating to the reporting of, or 

investigation of misconduct by, 

another peace officer or custodial 

officer, including, but not limited to, 

any sustained finding of perjury, 

false statements, filing false reports, 

destruction, falsifying, or concealing 

of evidence. 

 

(2) Records that shall be released pursuant 

to this subdivision include all investigative 

reports; photographic, audio, and video 

evidence; transcripts or recordings of 

interviews; autopsy reports; all materials 

compiled and presented for review to the 

district attorney or to any person or body 
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charged with determining whether to file 

criminal charges against an officer in 

connection with an incident, or whether the 

officerôs action was consistent with law and 

agency policy for purposes of discipline or 

administrative action, or what discipline to 

impose or corrective action to take; 

documents setting forth findings or 

recommended findings; and copies of 

disciplinary records relating to the incident, 

including any letters of intent to impose 

discipline, any documents reflecting 

modifications of discipline due to the Skelly 

or grievance process, and letters indicating 

final imposition of discipline or other 

documentation reflecting implementation of 

corrective action. 

 

(3) A record from a separate and prior 

investigation or assessment of a separate 

incident shall not be released unless it is 

independently subject to disclosure pursuant 

to this subdivision. 

 

(4) If  an investigation or incident involves 

multiple officers, information about 

allegations of misconduct by, or the analysis 

or disposition of an investigation of, an 

officer shall not be released pursuant to 

subparagraph (B) or (C) of paragraph (1), 

unless it relates to a sustained finding 

against that officer. However, factual 

information about that action of an officer 

during an incident, or the statements of an 

officer about an incident, shall be released if  

they are relevant to a sustained finding 

against another officer that is subject to 

release pursuant to subparagraph (B) or 

(C) of paragraph (1). 

 

(5) An agency shall redact a record 

disclosed pursuant to this section only for 

any of the following purposes: 
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(A) To remove personal data or 

information, such as a home address, 

telephone number, or identities of 

family members, other than the 

names and work-related information 

of peace and custodial officers. 

 

(B) To preserve the anonymity of 

complainants and witnesses. 

 

(C) To protect confidential medical, 

financial, or other information of 

which disclosure is specifically 

prohibited by federal law or would 

cause an unwarranted invasion of 

personal privacy that clearly 

outweighs the strong public interest 

in records about misconduct and 

serious use of force by peace officers 

and custodial officers. 

 

(D) Where there is a specific, 

articulable, and particularized reason 

to believe that disclosure of the 

record would pose a significant 

danger to the physical safety of the 

peace officer, custodial officer, or 

another person. 

 

(6) Notwithstanding paragraph (5), an 

agency may redact a record disclosed 

pursuant to this section, including personal 

identifying information, where, on the facts 

of the particular case, the public interest 

served by not disclosing the information 

clearly outweighs the public interest served 

by disclosure of the information. 

 

(7) An agency may withhold a record of an 

incident described in subparagraph (A) of 

paragraph (1) that is the subject of an 

active criminal or administrative 

investigation, in accordance with any of the 

following: 
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(A)  

 

(i) During an active criminal 

investigation, disclosure may 

be delayed for up to 60 days 

from the date the use of force 

occurred or until the district 

attorney determines whether 

to file criminal charges 

related to the use of force, 

whichever occurs sooner. If  

an agency delays disclosure 

pursuant to this clause, the 

agency shall provide, in 

writing, the specific basis for 

the agencyôs determination 

that the interest in delaying 

disclosure clearly outweighs 

the public interest in 

disclosure. This writing shall 

include the estimated date for 

disclosure of the withheld 

information. 

 

(ii)  After 60 days from the 

use of force, the agency may 

continue to delay the 

disclosure of records or 

information if  the disclosure 

could reasonably be expected 

to interfere with a criminal 

enforcement proceeding 

against an officer who used 

the force. If  an agency delays 

disclosure pursuant to this 

clause, the agency shall, at 

180-day intervals as 

necessary, provide, in 

writing, the specific basis for 

the agencyôs determination 

that disclosure could 

reasonably be expected to 

interfere with a criminal 

enforcement proceeding. The 

writing shall include the 
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estimated date for the 

disclosure of the withheld 

information. Information 

withheld by the agency shall 

be disclosed when the 

specific basis for withholding 

is resolved, when the 

investigation or proceeding is 

no longer active, or by no 

later than 18 months after the 

date of the incident, 

whichever occurs sooner. 

 

(iii)  After 60 days from the 

use of force, the agency may 

continue to delay the 

disclosure of records or 

information if  the disclosure 

could reasonably be expected 

to interfere with a criminal 

enforcement proceeding 

against someone other than 

the officer who used the 

force. If  an agency delays 

disclosure under this clause, 

the agency shall, at 180-day 

intervals, provide, in writing, 

the specific basis why 

disclosure could reasonably 

be expected to interfere with 

a criminal enforcement 

proceeding, and shall provide 

an estimated date for the 

disclosure of the withheld 

information. Information 

withheld by the agency shall 

be disclosed when the 

specific basis for withholding 

is resolved, when the 

investigation or proceeding is 

no longer active, or by no 

later than 18 months after the 

date of the incident, 

whichever occurs sooner, 

unless extraordinary 
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circumstances warrant 

continued delay due to the 

ongoing criminal 

investigation or proceeding. 

In that case, the agency must 

show by clear and convincing 

evidence that the interest in 

preventing prejudice to the 

active and ongoing criminal 

investigation or proceeding 

outweighs the public interest 

in prompt disclosure of 

records about use of serious 

force by peace officers and 

custodial officers. The 

agency shall release all 

information subject to 

disclosure that does not cause 

substantial prejudice, 

including any documents that 

have otherwise become 

available. 

 

(iv) In an action to compel 

disclosure brought pursuant 

to Section 6258 of the 

Government Code, an 

agency may justify delay by 

filing an application to seal 

the basis for withholding, in 

accordance with Rule 2.550 

of the California  Rules of 

Court , or any successor rule 

thereto, if  disclosure of the 

written basis itself would 

impact a privilege or 

compromise a pending 

investigation. 

 

(B) If  criminal charges are filed 

related to the incident in which force 

was used, the agency may delay the 

disclosure of records or information 

until a verdict on those charges is 

returned at trial or, if  a plea of guilty 

https://advance.lexis.com/document/documentslider/?pdmfid=1000516&crid=f8d19acb-4d97-4e2d-958f-aadc24ff3f33&pdistocdocslideraccess=true&config=&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A8SMV-6JB2-8T6X-70TM-00000-00&pdcomponentid=237231&pdtocnodeidentifier=AASAAEAAFAAHACA&ecomp=b539k&prid=cded6264-6c5e-44e9-8f11-fd6ed13b7d5d
https://advance.lexis.com/document/documentslider/?pdmfid=1000516&crid=f8d19acb-4d97-4e2d-958f-aadc24ff3f33&pdistocdocslideraccess=true&config=&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A8SMV-6JB2-8T6X-70TM-00000-00&pdcomponentid=237231&pdtocnodeidentifier=AASAAEAAFAAHACA&ecomp=b539k&prid=cded6264-6c5e-44e9-8f11-fd6ed13b7d5d
https://advance.lexis.com/document/documentslider/?pdmfid=1000516&crid=f8d19acb-4d97-4e2d-958f-aadc24ff3f33&pdistocdocslideraccess=true&config=&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A8SMV-6JB2-8T6X-70TM-00000-00&pdcomponentid=237231&pdtocnodeidentifier=AASAAEAAFAAHACA&ecomp=b539k&prid=cded6264-6c5e-44e9-8f11-fd6ed13b7d5d
https://advance.lexis.com/document/documentslider/?pdmfid=1000516&crid=f8d19acb-4d97-4e2d-958f-aadc24ff3f33&pdistocdocslideraccess=true&config=&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A8SMV-6JB2-8T6X-70TM-00000-00&pdcomponentid=237231&pdtocnodeidentifier=AASAAEAAFAAHACA&ecomp=b539k&prid=cded6264-6c5e-44e9-8f11-fd6ed13b7d5d
https://advance.lexis.com/document/documentslider/?pdmfid=1000516&crid=f8d19acb-4d97-4e2d-958f-aadc24ff3f33&pdistocdocslideraccess=true&config=&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A8SMV-6JB2-8T6X-70TM-00000-00&pdcomponentid=237231&pdtocnodeidentifier=AASAAEAAFAAHACA&ecomp=b539k&prid=cded6264-6c5e-44e9-8f11-fd6ed13b7d5d
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or no contest is entered, the time to 

withdraw the plea pursuant to (P.C.) 

Section 1018. 

 

(C) During an administrative 

investigation into an incident 

described in subparagraph (A) of 

paragraph (1), the agency may 

delay the disclosure of records or 

information until the investigating 

agency determines whether the use 

of force violated a law or agency 

policy, but no longer than 180 days 

after the date of the employing 

agencyôs discovery of the use of 

force, or allegation of use of force, 

by a person authorized to initiate an 

investigation, or 30 days after the 

close of any criminal investigation 

related to the peace officer or 

custodial officerôs use of force, 

whichever is later. 

 

(8) A record of a civilian complaint, or the 

investigations, findings, or dispositions of 

that complaint, shall not be released 

pursuant to this section if  the complaint is 

frivolous, as defined in Section 128.5 of the 

Code of Civil  Procedure, or if  the 

complaint is unfounded.  (Italics added) 

 

(c) Notwithstanding subdivisions (a) and (b), a 

department or agency shall release to the 

complaining party a copy of his or her own 

statements at the time the complaint is filed. 

 

(d) Notwithstanding subdivisions (a) and (b), a 

department or agency that employs peace or 

custodial officers may disseminate data regarding 

the number, type, or disposition of complaints 

(sustained, not sustained, exonerated, or unfounded) 

made against its officers if  that information is in a 

form which does not identify the individuals 

involved. 

 

https://advance.lexis.com/document/documentslider/?pdmfid=1000516&crid=f8d19acb-4d97-4e2d-958f-aadc24ff3f33&pdistocdocslideraccess=true&config=&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A8SMV-6JB2-8T6X-70TM-00000-00&pdcomponentid=237231&pdtocnodeidentifier=AASAAEAAFAAHACA&ecomp=b539k&prid=cded6264-6c5e-44e9-8f11-fd6ed13b7d5d
https://advance.lexis.com/document/documentslider/?pdmfid=1000516&crid=f8d19acb-4d97-4e2d-958f-aadc24ff3f33&pdistocdocslideraccess=true&config=&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A8SMV-6JB2-8T6X-70TM-00000-00&pdcomponentid=237231&pdtocnodeidentifier=AASAAEAAFAAHACA&ecomp=b539k&prid=cded6264-6c5e-44e9-8f11-fd6ed13b7d5d
https://advance.lexis.com/document/documentslider/?pdmfid=1000516&crid=f8d19acb-4d97-4e2d-958f-aadc24ff3f33&pdistocdocslideraccess=true&config=&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A8SMV-6JB2-8T6X-70TM-00000-00&pdcomponentid=237231&pdtocnodeidentifier=AASAAEAAFAAHACA&ecomp=b539k&prid=cded6264-6c5e-44e9-8f11-fd6ed13b7d5d
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(e) Notwithstanding subdivisions (a) and (b), a 

department or agency that employs peace or 

custodial officers may release factual information 

concerning a disciplinary investigation if  the officer 

who is the subject of the disciplinary investigation, 

or the officerôs agent or representative, publicly 

makes a statement he or she knows to be false 

concerning the investigation or the imposition of 

disciplinary action. Information may not be 

disclosed by the peace or custodial officerôs 

employer unless the false statement was published 

by an established medium of communication, such 

as television, radio, or a newspaper. Disclosure of 

factual information by the employing agency 

pursuant to this subdivision is limited to facts 

contained in the officerôs personnel file concerning 

the disciplinary investigation or imposition of 

disciplinary action that specifically refute the false 

statements made public by the peace or custodial 

officer or his or her agent or representative. 

 

(f)  

 

(1) The department or agency shall provide 

written notification to the complaining party 

of the disposition of the complaint within 30 

days of the disposition. 

 

(2) The notification described in this 

subdivision shall not be conclusive or 

binding or admissible as evidence in any 

separate or subsequent action or proceeding 

brought before an arbitrator, court, or judge 

of this state or the United States. 

 

(g) This section does not affect the discovery or 

disclosure of information contained in a peace or 

custodial officerôs personnel file pursuant to 

Section 1043 of the Evidence Code. 

 

(h) This section does not supersede or affect the 

criminal discovery process outlined in Chapter 10 

(commencing with Section 1054) of Title  6 of Part 

2, or the admissibility of personnel records pursuant 

https://advance.lexis.com/document/documentslider/?pdmfid=1000516&crid=f8d19acb-4d97-4e2d-958f-aadc24ff3f33&pdistocdocslideraccess=true&config=&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A8SMV-6JB2-8T6X-70TM-00000-00&pdcomponentid=237231&pdtocnodeidentifier=AASAAEAAFAAHACA&ecomp=b539k&prid=cded6264-6c5e-44e9-8f11-fd6ed13b7d5d
https://advance.lexis.com/document/documentslider/?pdmfid=1000516&crid=f8d19acb-4d97-4e2d-958f-aadc24ff3f33&pdistocdocslideraccess=true&config=&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A8SMV-6JB2-8T6X-70TM-00000-00&pdcomponentid=237231&pdtocnodeidentifier=AASAAEAAFAAHACA&ecomp=b539k&prid=cded6264-6c5e-44e9-8f11-fd6ed13b7d5d
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to subdivision (a), which codifies the court decision 

in Pitchess v. Superior Court (1974) 11 Cal.3
rd

 531. 

 

(i) Nothing in this chapter is intended to limit  the 

publicôs right of access as provided for in Long 

Beach Police Officers Association v. City of Long 

Beach (2014) 59 Cal.4
th
 59. 

 

Note:  In Long Beach Police Officers 

Association v. City of Long Beach, supra, a 

trial court denied appellant police unionôs 

request for a permanent injunction against 

disclosure of the names of police officers 

involved in certain shootings while on duty 

pursuant to exemptions set forth in the 

California Public Records Act. The 

California Court of Appeal, Second 

Appellate District (Div. 2), affirmed the 

denial of the request for injunctive relief 

(Long Beach Police Officers Assn. v. City 

of Long Beach (2012) 203 Cal.App.4
th
 

292.); a decision in which the California 

Supreme Court granted review.  The 

Supreme Court affirmed, concluding that the 

particularized showing necessary to 

outweigh the public's interest in disclosure 

was not made in this case, where the union 

and appellant city, which aligned itself with 

the union (opposing disclosure), relied on 

only a few vaguely worded declarations 

making only general assertions about the 

risks officers face after a shooting. In 

weighing the competing interests, the 

balance tipped strongly in favor of identity 

disclosure and against the personal privacy 

interests of the officers involved. 

 

The California Department of Justice is 

required to disclose as public records under 

the California Public Records Act; 

specifically, Govôt. Code, §§ 6252(e), and 

6253(a), all responsive officer-related 

records in its possession that are subject to 

disclosure under Pen. Code § 832.7(b)(1), 

regardless of whether it was the employing 

https://advance.lexis.com/document/documentslider/?pdmfid=1000516&crid=f8d19acb-4d97-4e2d-958f-aadc24ff3f33&pdistocdocslideraccess=true&config=&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A8SMV-6JB2-8T6X-70TM-00000-00&pdcomponentid=237231&pdtocnodeidentifier=AASAAEAAFAAHACA&ecomp=b539k&prid=cded6264-6c5e-44e9-8f11-fd6ed13b7d5d
https://advance.lexis.com/document/documentslider/?pdmfid=1000516&crid=f8d19acb-4d97-4e2d-958f-aadc24ff3f33&pdistocdocslideraccess=true&config=&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A8SMV-6JB2-8T6X-70TM-00000-00&pdcomponentid=237231&pdtocnodeidentifier=AASAAEAAFAAHACA&ecomp=b539k&prid=cded6264-6c5e-44e9-8f11-fd6ed13b7d5d
https://advance.lexis.com/document/documentslider/?pdmfid=1000516&crid=f8d19acb-4d97-4e2d-958f-aadc24ff3f33&pdistocdocslideraccess=true&config=&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A8SMV-6JB2-8T6X-70TM-00000-00&pdcomponentid=237231&pdtocnodeidentifier=AASAAEAAFAAHACA&ecomp=b539k&prid=cded6264-6c5e-44e9-8f11-fd6ed13b7d5d
https://advance.lexis.com/document/documentslider/?pdmfid=1000516&crid=f8d19acb-4d97-4e2d-958f-aadc24ff3f33&pdistocdocslideraccess=true&config=&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A8SMV-6JB2-8T6X-70TM-00000-00&pdcomponentid=237231&pdtocnodeidentifier=AASAAEAAFAAHACA&ecomp=b539k&prid=cded6264-6c5e-44e9-8f11-fd6ed13b7d5d
https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=b576db5f-e3b6-4b27-b4ce-2f98046def19&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5C9N-F7H1-F04B-P07D-00000-00&pdcontentcomponentid=4861&pddoctitle=(Cal.+May+29%2C+2014)%2C+59+Cal.+4th+59%2C+172+Cal.+Rptr.+3d+56%2C+325+P.3d+460%2C+2014+Cal.+LEXIS+3757&pdproductcontenttypeid=urn%3Apct%3A30&pdiskwicview=false&ecomp=b539k&prid=8740bf22-f0ef-4cbb-ba85-c56361e9b282
https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=b576db5f-e3b6-4b27-b4ce-2f98046def19&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5C9N-F7H1-F04B-P07D-00000-00&pdcontentcomponentid=4861&pddoctitle=(Cal.+May+29%2C+2014)%2C+59+Cal.+4th+59%2C+172+Cal.+Rptr.+3d+56%2C+325+P.3d+460%2C+2014+Cal.+LEXIS+3757&pdproductcontenttypeid=urn%3Apct%3A30&pdiskwicview=false&ecomp=b539k&prid=8740bf22-f0ef-4cbb-ba85-c56361e9b282
https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=b576db5f-e3b6-4b27-b4ce-2f98046def19&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5C9N-F7H1-F04B-P07D-00000-00&pdcontentcomponentid=4861&pddoctitle=(Cal.+May+29%2C+2014)%2C+59+Cal.+4th+59%2C+172+Cal.+Rptr.+3d+56%2C+325+P.3d+460%2C+2014+Cal.+LEXIS+3757&pdproductcontenttypeid=urn%3Apct%3A30&pdiskwicview=false&ecomp=b539k&prid=8740bf22-f0ef-4cbb-ba85-c56361e9b282
https://advance.lexis.com/document/?pdmfid=1000516&crid=185dbf8d-e9cc-4d4c-8e6a-2b827cd7e907&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5Y3H-JP71-FFFC-B1F3-00000-00&pddocid=urn%3AcontentItem%3A5Y3H-JP71-FFFC-B1F3-00000-00&pdcontentcomponentid=4860&pdshepid=urn%3AcontentItem%3A5Y3W-8N41-DXC7-F28K-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=spnqk&earg=sr0&prid=73560d9d-73ad-42d1-a4e4-62efabd1c905
https://advance.lexis.com/document/?pdmfid=1000516&crid=185dbf8d-e9cc-4d4c-8e6a-2b827cd7e907&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5Y3H-JP71-FFFC-B1F3-00000-00&pddocid=urn%3AcontentItem%3A5Y3H-JP71-FFFC-B1F3-00000-00&pdcontentcomponentid=4860&pdshepid=urn%3AcontentItem%3A5Y3W-8N41-DXC7-F28K-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=spnqk&earg=sr0&prid=73560d9d-73ad-42d1-a4e4-62efabd1c905
https://advance.lexis.com/document/?pdmfid=1000516&crid=185dbf8d-e9cc-4d4c-8e6a-2b827cd7e907&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5Y3H-JP71-FFFC-B1F3-00000-00&pddocid=urn%3AcontentItem%3A5Y3H-JP71-FFFC-B1F3-00000-00&pdcontentcomponentid=4860&pdshepid=urn%3AcontentItem%3A5Y3W-8N41-DXC7-F28K-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=spnqk&earg=sr0&prid=73560d9d-73ad-42d1-a4e4-62efabd1c905
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agency or whether it created the records, 

because the plain statutory language does 

not limit disclosure obligations to an 

officerôs employing agency and the right of 

access under Cal. Const., art. I,  § 3, subd. 

(b)(1), merits a broader interpretation.  The 

catchall exemption in Govôt. Code, § 

6255(a) can apply to officer-related records 

subject to disclosure because no statutory 

conflict exists; The department failed to 

demonstrate a basis for applying the catchall 

exemption because its evidence does show 

undue burden and duplicative efforts.   

(Becerra v. Superior Court (Jan. 29, 2020) 

__ Cal.App.5
th
 __ [2020 Cal.App. LEXIS 

78].) 

 

Pen. Code § 832.8:  Definitions: 

 

As used in (P.C.) Section 832.7, the following 

words or phrases have the following meanings: 

 

(a) ñPersonnel recordsò means any file 

maintained under that individualôs name by 

his or her employing agency and containing 

records relating to any of the following: 

 

(1) Personal data, including marital 

status, family members, educational 

and employment history, home 

addresses, or similar information. 

 

(2) Medical history. 

 

(3) Election of employee benefits. 

 

(4) Employee advancement, 

appraisal, or discipline. 

 

(5) Complaints, or investigations of 

complaints, concerning an event or 

transaction in which he or she 

participated, or which he or she 

perceived, and pertaining to the 

https://advance.lexis.com/document/?pdmfid=1000516&crid=185dbf8d-e9cc-4d4c-8e6a-2b827cd7e907&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5Y3H-JP71-FFFC-B1F3-00000-00&pddocid=urn%3AcontentItem%3A5Y3H-JP71-FFFC-B1F3-00000-00&pdcontentcomponentid=4860&pdshepid=urn%3AcontentItem%3A5Y3W-8N41-DXC7-F28K-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=spnqk&earg=sr0&prid=73560d9d-73ad-42d1-a4e4-62efabd1c905
https://advance.lexis.com/document/?pdmfid=1000516&crid=185dbf8d-e9cc-4d4c-8e6a-2b827cd7e907&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5Y3H-JP71-FFFC-B1F3-00000-00&pddocid=urn%3AcontentItem%3A5Y3H-JP71-FFFC-B1F3-00000-00&pdcontentcomponentid=4860&pdshepid=urn%3AcontentItem%3A5Y3W-8N41-DXC7-F28K-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=spnqk&earg=sr0&prid=73560d9d-73ad-42d1-a4e4-62efabd1c905
https://advance.lexis.com/document/?pdmfid=1000516&crid=185dbf8d-e9cc-4d4c-8e6a-2b827cd7e907&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5Y3H-JP71-FFFC-B1F3-00000-00&pddocid=urn%3AcontentItem%3A5Y3H-JP71-FFFC-B1F3-00000-00&pdcontentcomponentid=4860&pdshepid=urn%3AcontentItem%3A5Y3W-8N41-DXC7-F28K-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=spnqk&earg=sr0&prid=73560d9d-73ad-42d1-a4e4-62efabd1c905
https://advance.lexis.com/document/?pdmfid=1000516&crid=185dbf8d-e9cc-4d4c-8e6a-2b827cd7e907&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5Y3H-JP71-FFFC-B1F3-00000-00&pddocid=urn%3AcontentItem%3A5Y3H-JP71-FFFC-B1F3-00000-00&pdcontentcomponentid=4860&pdshepid=urn%3AcontentItem%3A5Y3W-8N41-DXC7-F28K-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=spnqk&earg=sr0&prid=73560d9d-73ad-42d1-a4e4-62efabd1c905
https://advance.lexis.com/document/documentslider/?pdmfid=1000516&crid=b9ce1d26-040e-472e-be58-e8b41f8dadaf&pdistocdocslideraccess=true&config=&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A8SMV-J1Y2-8T6X-73KW-00000-00&pdcomponentid=237231&pdtocnodeidentifier=AASAAEAAFAAHACB&ecomp=b539k&prid=8740bf22-f0ef-4cbb-ba85-c56361e9b282
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manner in which he or she performed 

his or her duties. 

 

(6) Any other information the 

disclosure of which would constitute 

an unwarranted invasion of personal 

privacy. 

 

(b) ñSustainedò means a final determination 

by an investigating agency, commission, 

board, hearing officer, or arbitrator, as 

applicable, following an investigation and 

opportunity for an administrative appeal 

pursuant to Sections 3304 and 3304.5 of the 

Government Code, that the actions of the 

peace officer or custodial officer were found 

to violate law or department policy. 

 

(c) ñUnfoundedò means that an investigation 

clearly establishes that the allegation is not 

true. 

  

Limitation:  ñ(T)he Pitchess statutes ómust be viewed against the 

larger background of the prosecution'sò Brady obligation ñso as 

not to infringe the defendant's right to a fair trial.ôò (Association 

for Los Angeles Deputy Sheriffs v. Superior Court (2019) 8 

Cal.5
th
 28, 41; quoting People v. Mooc 26 Cal.4

th
 1216, 1225.) 

 

Procedure:  The California Supreme Court, in Association for Los 

Angeles Deputy Sheriffs v. Superior Court (2019) 8 Cal.5
th
 28, 

40-43, provides an excellent review of the Pitchess motion 

procedures, necessary before a law enforcement officerôs 

confidential personnel file information will be released to a 

defendant:   

 

ñPenal Code section 832.7 renders confidential certain 

personnel records and records of citizens' complaints, as 

well as information óobtained fromô those records. (Pen. 

Code, § 832.7, subd. (a) . . . Upon a motion showing good 

cause, a litigant may obtain a courtôs in camera inspection 

of the confidential information and, possibly, win the 

informationôs disclosure. But the less reason there is to 

believe that an officer has engaged in misconduct, the 

harder it is to show good cause.ò  (Id., at p.__.)   

 

https://advance.lexis.com/document/documentslider/?pdmfid=1000516&crid=b9ce1d26-040e-472e-be58-e8b41f8dadaf&pdistocdocslideraccess=true&config=&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A8SMV-J1Y2-8T6X-73KW-00000-00&pdcomponentid=237231&pdtocnodeidentifier=AASAAEAAFAAHACB&ecomp=b539k&prid=8740bf22-f0ef-4cbb-ba85-c56361e9b282
https://advance.lexis.com/document/documentslider/?pdmfid=1000516&crid=b9ce1d26-040e-472e-be58-e8b41f8dadaf&pdistocdocslideraccess=true&config=&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A8SMV-J1Y2-8T6X-73KW-00000-00&pdcomponentid=237231&pdtocnodeidentifier=AASAAEAAFAAHACB&ecomp=b539k&prid=8740bf22-f0ef-4cbb-ba85-c56361e9b282
https://advance.lexis.com/search/?pdmfid=1000516&crid=4985f8ec-f98e-4f22-acce-3915110f2a33&pdsearchterms=2019+Cal.+LEXIS+6237&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=fpb_9kk&earg=pdsf&prid=f5be7d78-60ad-4957-800b-9a51c01c63cf
https://advance.lexis.com/search/?pdmfid=1000516&crid=4985f8ec-f98e-4f22-acce-3915110f2a33&pdsearchterms=2019+Cal.+LEXIS+6237&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=fpb_9kk&earg=pdsf&prid=f5be7d78-60ad-4957-800b-9a51c01c63cf
https://advance.lexis.com/search/?pdmfid=1000516&crid=4985f8ec-f98e-4f22-acce-3915110f2a33&pdsearchterms=2019+Cal.+LEXIS+6237&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=fpb_9kk&earg=pdsf&prid=f5be7d78-60ad-4957-800b-9a51c01c63cf
https://advance.lexis.com/search/?pdmfid=1000516&crid=4985f8ec-f98e-4f22-acce-3915110f2a33&pdsearchterms=2019+Cal.+LEXIS+6237&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=fpb_9kk&earg=pdsf&prid=f5be7d78-60ad-4957-800b-9a51c01c63cf


 
© 2020  Robert C. Phillips.  All rights reserved 
 

 

 

105 

ñThe threshold question under the Pitchess statutes is 

whether the information requested is confidential. (See 

Pen. Code, § 832.7, subds. (a)ï(b).) If it is, the 

information may generally be disclosed only óby discovery 

pursuant toô Evidence Code sections 1043, 1045, and 

1046. (§ 832.7(a); see Johnson (v. Superior Court (2015)) 

61 Cal.4
th
 (696) at p. 712, fn. 2.). Requests for disclosure 

are ordinarily made in criminal cases but may also arise in 

connection with civil or quasi-criminal proceedings. (See § 

832.7(a); see also, e.g., (Riverside County Sheriff's Dept. 

v.) Stiglitz 60 Cal.4
th
 (624) at p. 628 [appeal of employee 

discipline]; City of San Jose v. Superior Court (1993) 5 

Cal.4
th
 47, 53 . . .  [juvenile wardship proceeding].)ò  (Id., 

at p.__.)   

 

ñA party seeking disclosure under the Pitchess statutes 

must file a written motion and give notice to the agency 

with custody and control of the records. (Evid. Code, § 

1043, subd. (a).) Among other things, the motion must 

identify the officer or officers at issue (id., § 1043, subd. 

(b)(1)); describe óthe type of records or informationô 

desired (id., § 1043, subd. (b)(2)); and, by affidavit, show 

ógood cause for the discovery or disclosure soughtô (id., § 

1043, subd. (b)(3)). (footnote 2).ò  (Id., at p.__.)   

 

Footnote 2:  ñThe affidavit may be executed by an 

attorney based on information and belief; personal 

knowledge is not required. (See Garcia v. Superior 

Court (2007) 42 Cal.4
th
 63, 74 . . . ; see also City of 

Santa Cruz v. Municipal Court (1989) 49 Cal.3
rd

. 

73, 86 . . . ; People v. Memro (1985) 38 Cal.3
rd

 658, 

676 . . . .)ò   

 

ñThis ógood causeô (Italics added) requirement has two 

components. First, the movant must set forth óthe 

materialityô of the information sought óto the subject matter 

involved in the pending litigation.ô (Evid. Code, § 1043, 

subd. (b)(3).) The function of this requirement is to 

óexclude[] requests for officer information that are 

irrelevant to the pending charges.ô (Warrick v. Superior 

Court (2005) 35 Cal.4
th
 1011, 1021 . . . .) If the movant 

shows that the request is órelevant to the pending charges, 

and explains how, the materiality requirement will be met.ô 

(Johnson, supra, 61 Cal.4
th
 at p. 721; see also Richardson 

v. Superior Court (2008) 43 Cal.4
th
 1040, 1048ï1049 . . .] 
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[óThe materiality standard is met if evidence of prior 

complaints is admissible or may lead to admissible 

evidenceô].) If information is ómaterialô within the meaning 

of Brady, it is necessarily material óto the subject matter 

involved inô a criminal prosecution. (Evid. Code, § 1043, 

subd. (b)(3); see City of Los Angeles (v. Superior Court) 

29 Cal.4
th
 (1), at p. 10.)ò  (Id., at p.__.)   

 

ñSecond, the ñgood causeò (Italics added) requirement 

obliges the movant to articulate óa ñreasonable beliefò that 

the agency has the type of information sought.ô (City of 

Santa Cruz, supra, 49 Cal.3
rd

 at p. 84; see also Evid. Code, 

§ 1043, subd. (b)(3).) This belief ómay be based on a 

rational inferenceô (Johnson, supra, 61 Cal.4
th
 at p. 721); 

for example, that because officers allegedly used excessive 

force in a pending case, óother complaints of excessive 

force ñmay have been filedôò (City  of Santa Cruz, at p. 90; 

see also id., at p. 93, fn. 9). Certainly, a movant is not 

required ñóto allege with particularity the very 

informationôò sought. (Johnson, at p. 721, quoting Memro, 

supra, 38 Cal.3
rd

 at p. 684.) At the least, the requisite 

óreasonable beliefô exists when a movant declares that the 

agency from which the movant seeks records has placed the 

officer at issue on a Brady list. (See ibid.)ò  (Id., at p.__.)   

 

ñThe function of the ñgood causeò (Italics added) 

requirement at this stage of the Pitchess process is not to 

determine whether documents will be disclosed to the 

movant; it is to determine whether information will be 

reviewed in camera. Accordingly, the burden imposed by 

the requirement óis not high.ô (Johnson, supra, 61 Cal.4
th
 at 

p. 720; see City  of Santa Cruz, supra, 49 Cal.3
rd
 at p. 84 

[requirement is designed to ensure óthe production for 

inspection of all potentially relevant documentsô].)ò  (Id., at 

p.__.)   

 

ñWhen a court determines that a movant has made a 

showing sufficient to justify in camera inspection, óthe 

custodian of records should bring to court all documents 

ñpotentially relevantò to the . . . motion.ô ((People v.) Mooc 

26 Cal.4
th
 (1216) at p. 1226.) ó[I]f the custodian has any 

doubt whether a particular document is relevant, [the 

custodian] should present it to the trial court.ô (Id., at p. 

1229.) The court must examine those documents óin 

conformity with [Evidence Code] section 915 (i.e., out of 
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the presence of all persons except the person authorized to 

claim the privilege and such other[s as that person] is 

willing to have present).ô (City of Santa Cruz, supra, 49 

Cal.3
rd

 at p. 83; see Evid. Code, §§ 915, 1045, subd. (b).) 

To facilitate appellate review, the court should make a 

record of what it has examined. (See People v. Townsel 

(2016) 63 Cal.4
th
 25, 69 . . . ; see also Mooc, at p. 1229ï

1230; see generally People v. Gaines (2009) 46 Cal.4
th
 172 

. . . .) Questioning the custodian of records under oath 

regarding which documents were produced helps both to 

facilitate appellate review and to ensure that information is 

not withheld from the movant improperly. (See Mooc, at p. 

1229 & fn. 4.)ò  (Id., at p.__.)   

 

ñAfter conducting in camera review, a court has discretion 

regarding which documents, if any, it will disclose to a 

movant. (See, e.g., People v. Myles (2012) 53 Cal.4
th
 1181, 

1209.) Evidence Code section 1045 guides the exercise of 

that discretion, requiring the court to ñexclude from 

disclosureò certain information (id., § 1045, subd. (b)(1)ï

(3)) and to óconsiderô whether the movant could obtain 

certain other information without disclosure of individual 

personnel records (id., § 1045, subd. (c)). (See also Evid. 

Code, § 1047; Stiglitz, supra, 60 Cal.4
th
 at pp. 641ï642.) 

Notwithstanding these provisions, however, the court must 

disclose information that is favorable to the defense and 

ñmaterialò within the meaning of Brady. (Johnson, supra, 

61 Cal.4th at p. 720.)ò  (Id., at p.__.)   

 

ñFinally, the Pitchess statutes protect information that is 

disclosed to a movant from further dissemination. óThe 

court shall, in any case or proceeding permitting the 

disclosure or discovery of any peace or custodial officer 

records requested pursuant to [Evidence Code] Section 

1043, order that the records disclosed or discovered may 

not be used for any purpose other than a court proceeding 

pursuant to applicable law.ô (Evid. Code, § 1045, subd. 

(e); see generally Chambers v. Superior Court (2007) 42 

Cal.4
th
 673 . . . ; Alford v. Superior Court (2003) 29 Cal.4

th
 

1033 . . . .) Upon a proper motion by the custodian or the 

officer at issue, the court may also ómake any order which 

justice requires to protect the officer or agency from 

unnecessary annoyance, embarrassment or oppression.ô 

(Evid. Code, § 1045, subd. (d).)ò  (Id., at p.__.)  
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Confidentiality:  Based upon an analysis of the above statutes and case 

law, specifically Brady and Pitchess, the California Supreme Court held 

that  a police departmentôs Brady list is confidential to the extent it is 

derived from confidential personnel records.  However, a law enforcement 

agency does not violate that confidentiality by sharing with prosecutors 

the identity of law enforcment officers on their Brady li st who are 

potential witnesses in a specific pending case.  Therefore, when a peace 

officer on a departmentôs Brady list is a potential witness in a specific 

pending criminal prosecution, that department may disclose to the 

prosecution the name and identifying number of the officer and the fact 

that the officer may have relevant exonerating or impeaching material in 

his or her confidential personnel file without the prosecution first having 

had to comply with the statutory procedures (Evid. Code §§ 1043-1047) 

for the release of such information.  (Association for Los Angeles Deputy 

Sheriffs v. Superior Court, supra.) 

 

Case Law Priorities: 

 

The Courtsô Order of Priority:  Federal and California law is cited in this outline.  

In reviewing the cases listed, it must be remembered that tactical decisions and 

actions of state and local law enforcement officers, as well as state and local 

prosecutors, are bound, and must be guided, in order of priority, by the decisions 

of: 

 

¶ The United States Supreme Court 

¶ The California Supreme Court 

¶ The various state District Courts of Appeal (Districts 1 through 6) 

¶ The various state Appellate Departments of the Superior Court 

¶ Opinions of the California Attorney General 

¶ The Ninth Circuit Court of Appeal    

¶ All other Federal Circuit Courts of Appeal 

¶ The Federal District Courts 

¶ Decisions from other states. 

 

Decisions from the United States Supreme Court:  Californiaôs courts, interpreting 

the U.S. Constitution, federal statutes, etc., must abide by decisions in prior cases 

when based upon similar facts as announced by the U.S. Supreme Court.  (Auto 

Equity Sales v. Superior Court (1962) 57 Cal.2
nd

 450, 454, 456.) 

 

The United States Constitution is the ñSupreme Law of the Land, and 

therefore takes precedence over any contrary rules from the states.  (U.S. 

Const. Art VI, clause 2:  ñThis Constitution, and the laws of the United 

States which shall be made in pursuance thereof; and all treaties made, or 

which shall be made, under the authority of the United States, shall be the 
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supreme law of the land; and the Judges in every State shall be bound 

thereby, anything in the Constitution or laws of any State to the contrary 

notwithstanding.ò) 

 

See also Cal. Const., Art. III, § 1:  ñThe State of California is an 

inseparable part of the United States of America, and the United 

States Constitution is the supreme law of the land.ò 

 

ñI fully recognize that under the doctrine of stare decisis, I must follow the 

rulings of the Supreme Court, and if that court wishes to jump off a 

figurative Pali, I, lemming-like, must leap right after it.  However, I reserve 

my First Amendment right to kick and scream on my way down to the 

rocks below.ò  (People v. Musante (1980) 102 Cal.App.3d 156, 159; conc. 

opn. of Gardner, P.J.) 

 

Lower appellate courts, state and federal, are, of course, bound by 

decisions from the U.S. Supreme Court, even if inconsistent with prior 

decisions from that lower court:  ñ[W]here the reasoning or theory of our 

prior circuit authority is clearly irreconcilable with the reasoning or theory 

of intervening higher authority, a three-judge panel should consider itself 

bound by the later and controlling authority, and should reject the prior 

circuit opinion as having been effectively overruled.ò  (Miller v. Gammie 

(9
th
 Cir. 2003) 335 F.3

rd
 889, 893.) 

 

Decisions from lower Federal Courts:  Decisions of the Federal District (i.e., 

trial) Courts, and federal Circuit Courts of Appeal (including the Ninth Circuit 

Court of Appeal), while entitled to ñgreat weight,ò are considered to be 

ñpersuasiveò only, and are not controlling in California state courts.  (Raven v. 

Deukmejian (1990) 52 Cal.3
rd

 336, 352; People v. Bradley (1969) 1 Cal.3
rd

 80, 

86; In re Tyrell J. (1994) 8 Cal.4
th
 68, 79; People v. Zapien (1993) 4 Cal.4

th
 929, 

989; Clark v. Murphy (9
th
 Cir. 2003) 317 F.3

rd
 1038, 1044; Tully v. World 

Savings & Loan Assn. (1997) 56 Cal.App.4th 654, 663; People v. Noriega (2015) 

237 Cal.App.4
th
 991, 1003.) 

 

State Court Interpretation taking Precedence:  For state and local law 

enforcement officers, a state court interpretation of the various Fourth 

Amendment rules will take precedence over Federal District (i.e., trial) 

and Circuit Court of Appeal decisions.   (See People v. Middleton (2005) 

131 Cal.App.4
th
 732, 738, fn. 3.) 

 

ñWhere California intermediate appellate court cases conflict, any 

trial court may choose the decision it finds most persuasive.ò 

(Sears v. Morrison (1999) 76 Cal.App.4
th
 577, 587.)   

 

https://advance.lexis.com/search/?pdmfid=1000516&crid=1f974976-094c-4eab-8775-221b837558c8&pdsearchterms=913+F.3rd+862&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=g7b_9kk&earg=pdpsf&prid=3f89f543-2023-4be8-9a13-b38b5e10ed3a
https://advance.lexis.com/search/?pdmfid=1000516&crid=1f974976-094c-4eab-8775-221b837558c8&pdsearchterms=913+F.3rd+862&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=g7b_9kk&earg=pdpsf&prid=3f89f543-2023-4be8-9a13-b38b5e10ed3a
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Federal decisions cannot be ignored.  Even purely state cases may 

eventually end out in a federal court, where federal rules will be 

applied, through a Writ of Habeas Corpus or in a civil rights 

lawsuit pursuant to 42 U.S.C. § 1983. 

 

ñA federal court may grant habeas relief to a state prisoner if a 

state courtôs adjudication of his constitutional claim was ócontrary 

to, or involved an unreasonable application of, clearly established 

Federal law, as determined by the Supreme Court of the United 

States.ôò  (Middleton v. McNeil (2004) 541 U.S. 433, 436 [158 

L.Ed.2
nd

 701]; citing 28 U.S.C. § 2254(d)(1).) 

 

Title 42 United States Code § 1983:  Provides for federal civil 

liability  for ñEvery person who, under color of any statute, 

ordinance, regulation, custom, or usage, of any State . . .ò subjects, 

or causes to be subjected any person within the United States to the 

deprivation of any rights, privileges, or immunities secured by the 

United States Constitution and laws. 

 

Decisions From Other States:  California courts are not bound by case 

decisions from other states (J.C. Penney Casualty Ins. Co. v. M.K. (1991) 

52 Cal.3
rd

 1009, 1027.), although they may be considered absent any 

direct California case law on the issue.  (People v. Valencia (2011) 201 

Cal.App.4
th
 922, 932.)  

 

Where ñno California cases have decided the issue presented, we 

may look to other jurisdictions for guidance.ò  (Emphasis added:  

Rappaport v. Gelfand (2011) 197 Cal.App.4
th
 1213, 1227.) 

ñ(O)ut-of-state decisions . . .  have persuasive value. óIn resolving 

questions of statutory construction, the decisions of other 

jurisdictions interpreting similarly worded statutes, although not 

controlling, can provide valuable insight.ôò (Italics added:  People 

v. Wade (2016) 63 Cal.4
th
 137, 141; quoting In re Joyner (1989) 

48 Cal.3
rd

 487, 491.)   

Prior precedent may be reconsidered when the ñthe clear consensus 

of . . . out-of-state casesò suggests such precedence falls well 

outside the mainstream.  (Moradi-Shalal v. Fireman's Fund Ins. 

Companies (1988) 46 Cal.3
rd

 287, 298.  See also People v. Lopez 

(2019) 8 Cal.5
th
 353, 379.) 

Opinions of the California Attorney General:  A published opinion of the 

California Attorney General is apparently on about equal footing with 

federal appellate court decisions, it having been held that these opinions 

are ñentitled to great weight in the absence of controlling state statutes 

http://web2.westlaw.com/find/default.wl?db=233&tc=-1&referenceposition=1027&tf=-1&sv=Split&referencepositiontype=S&serialnum=1991035236&mt=California&fn=_top&ordoc=2018791301&vr=2.0&utid=1&findtype=Y&pbc=E68EE6C4&ifm=NotSet&rp=%2ffind%2fdefault.wl&rs=WLW9.04
http://web2.westlaw.com/find/default.wl?db=233&tc=-1&referenceposition=1027&tf=-1&sv=Split&referencepositiontype=S&serialnum=1991035236&mt=California&fn=_top&ordoc=2018791301&vr=2.0&utid=1&findtype=Y&pbc=E68EE6C4&ifm=NotSet&rp=%2ffind%2fdefault.wl&rs=WLW9.04
https://advance.lexis.com/document/?pdmfid=1000516&crid=5c78cf4f-0800-4759-b5a5-6290dbb6ec35&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5XKF-4BD1-FG68-G283-00000-00&pddocid=urn%3AcontentItem%3A5XKF-4BD1-FG68-G283-00000-00&pdcontentcomponentid=4861&pdshepid=urn%3AcontentItem%3A5XKD-KHC1-J9X5-W3B2-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=wpnqk&earg=sr0&prid=cb3f0144-3c1b-4686-82e5-8b87678be180
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and court decisionsò to the contrary.  (Phyle v. Duffy (1948) 334 U.S. 

431, 441 [92 L.Ed. 1494, 1500].)   

 

Writs of Habeas Corpus:  When a defendant claims to be in actual or 

constructive custody in violation of the United States Constitution (e.g., 

as the result of a Fourth Amendment violation), a Writ of Habeas Corpus 

filed in state (P.C. §§ 1473 et seq.) or federal (28 U.S.C. § 2254) court 

(see Wright v. West (1992) 505 U.S. 277 [120 L.Ed.2
nd

 225].) is the 

vehicle by which he or she may test the issue.   

 

A prisoner in state custody cannot use a civil 42 U.S.C. § 1983 

action to challenge the fact or duration of his or her confinement, 

but must instead seek federal habeas corpus relief or analogous 

state relief.  (Preiser v. Rodriguez (1973) 411 U.S. 475, 477, 500 

[93 S.Ct. 1827; 36 L.Ed.2
nd

 439]; barring inmates from obtaining 

an injunction to restore good-time credits via a § 1983 action.) 

 

ñPreiser (however, does) not ópreclude a litigant with 

standing from obtaining by way of ancillary relief an 

otherwise proper injunction enjoining the prospective 

enforcement of invalid prison regulations.ôò  (Martin  v. 

City of Boise (2019) 920 F.3
rd

 584, 611; quoting Wolff v. 

McDonnell (1974) 418 U.S. 539, 555 [94 S. Ct. 2963; 41 

L.Ed.2
nd

 935].)  

 

With regard to retrospective relief, as a general rule, any petition 

for a writ of habeas corpus must be filed while the petitioner is ñin 

custody pursuant to the judgment of a State court.ò  (See 28 U.S.C. 

§ 2254(a); Spencer v. Kemna (1998) 523 U.S. 1, 7, 17-18 [118 

S.Ct. 978; 140 L.Ed.2
nd

 43].). 

 

When a habeas corpus remedy is sought in federal court, the 

United States Supreme Court has noted that: ñ(W)here the State 

has provided an opportunity for full and fair litigation of a Fourth 

Amendment claim, a state prisoner may not be granted federal 

habeas corpus relief on the ground that evidence obtained in an 

unconstitutional search or seizure was introduced at his trial.ò  (fns. 

omitted; Stone v. Powell (1976) 428 U.S. 465, 494 [49 L.Ed.2
nd

 

1067, 1088]; see also Allen v. McCurry (1980) 449 U.S. 90 [66 

L.Ed.2
nd

 308].) 

 

Also, pursuant to 28 U.S.C. § 2254(d), a federal court ñmay not 

grant habeas relief from a state court conviction unless the state 

court proceedings were ócontrary to, or involved an unreasonable 

application of, clearly established Federal law, as determined by 

https://advance.lexis.com/search/?pdmfid=1000516&crid=8c24df01-11df-46fa-b8ec-39b811350df5&pdsearchterms=2018+U.S.+App.+LEXIS+25032&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=z4__9kk&earg=pdpsf&prid=c9fff3d6-3e43-4e10-996e-d21113dcf8b5
https://advance.lexis.com/search/?pdmfid=1000516&crid=8c24df01-11df-46fa-b8ec-39b811350df5&pdsearchterms=2018+U.S.+App.+LEXIS+25032&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=z4__9kk&earg=pdpsf&prid=c9fff3d6-3e43-4e10-996e-d21113dcf8b5
https://advance.lexis.com/search/?pdmfid=1000516&crid=8c24df01-11df-46fa-b8ec-39b811350df5&pdsearchterms=2018+U.S.+App.+LEXIS+25032&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=z4__9kk&earg=pdpsf&prid=c9fff3d6-3e43-4e10-996e-d21113dcf8b5
https://advance.lexis.com/search/?pdmfid=1000516&crid=8c24df01-11df-46fa-b8ec-39b811350df5&pdsearchterms=2018+U.S.+App.+LEXIS+25032&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=z4__9kk&earg=pdpsf&prid=c9fff3d6-3e43-4e10-996e-d21113dcf8b5
https://advance.lexis.com/search/?pdmfid=1000516&crid=8c24df01-11df-46fa-b8ec-39b811350df5&pdsearchterms=2018+U.S.+App.+LEXIS+25032&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=z4__9kk&earg=pdpsf&prid=c9fff3d6-3e43-4e10-996e-d21113dcf8b5
https://advance.lexis.com/search/?pdmfid=1000516&crid=8c24df01-11df-46fa-b8ec-39b811350df5&pdsearchterms=2018+U.S.+App.+LEXIS+25032&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=z4__9kk&earg=pdpsf&prid=c9fff3d6-3e43-4e10-996e-d21113dcf8b5
https://advance.lexis.com/search/?pdmfid=1000516&crid=8c24df01-11df-46fa-b8ec-39b811350df5&pdsearchterms=2018+U.S.+App.+LEXIS+25032&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=z4__9kk&earg=pdpsf&prid=c9fff3d6-3e43-4e10-996e-d21113dcf8b5
https://advance.lexis.com/search/?pdmfid=1000516&crid=8c24df01-11df-46fa-b8ec-39b811350df5&pdsearchterms=2018+U.S.+App.+LEXIS+25032&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=z4__9kk&earg=pdpsf&prid=c9fff3d6-3e43-4e10-996e-d21113dcf8b5
https://advance.lexis.com/search/?pdmfid=1000516&crid=8c24df01-11df-46fa-b8ec-39b811350df5&pdsearchterms=2018+U.S.+App.+LEXIS+25032&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=z4__9kk&earg=pdpsf&prid=c9fff3d6-3e43-4e10-996e-d21113dcf8b5
https://advance.lexis.com/search/?pdmfid=1000516&crid=8c24df01-11df-46fa-b8ec-39b811350df5&pdsearchterms=2018+U.S.+App.+LEXIS+25032&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=z4__9kk&earg=pdpsf&prid=c9fff3d6-3e43-4e10-996e-d21113dcf8b5
https://advance.lexis.com/search/?pdmfid=1000516&crid=8c24df01-11df-46fa-b8ec-39b811350df5&pdsearchterms=2018+U.S.+App.+LEXIS+25032&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=z4__9kk&earg=pdpsf&prid=c9fff3d6-3e43-4e10-996e-d21113dcf8b5
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the Supreme Court of the United States[,]ô or if the state courtôs 

conclusions were óbased on an unreasonable determination of the 

facts in light of the evidence presented in the State court 

proceedings.ôò  (Jackson v. Giurbino (9
th
 Cir. 2004) 364 F.3

rd
 

1002, 1005 (reversed on other grounds), quoting Killian v. Poole 

(9
th
 Cir. 2002) 282 F.3

rd
 1204, 1207.) 

 

Also see 28 U.S.C. § 2255:  ñSection 2255 is a substitute for 

habeas corpus relief for federal prisoners . . . and allows a 

petitioner to file a motion to óvacate, set aside or correctô the 

petitionerôs conviction or sentence óupon the ground that the 

sentence was imposed in violation of the Constitution or laws of 

the United States, or that the court was without jurisdiction to 

impose such sentence, or that the sentence was in excess of the 

maximum authorized by law, or is otherwise subject to collateral 

attack.ô  28 U.S.C. § 2255(a).ò  (See United States v. Swisher (9
th
 

Cir. 2014) 771 F.3
rd

 514, 519.) 

 

Unpublished Decisions:   

 

Cal. Rules of Court, Rule 8.1115(a):  ñ(A)n opinion of a 

California Court of Appeal . . . that is not certified for publication 

or ordered published must not be cited or relied on by . .  a party in 

any other action.ò  (Italics added) 

 

Federal Rules:  See Federal Rules of Appellate Proc., Rule 32.1.   

The Outline:  The following, throughout this Outline, are the rules developed by the 

courts for the purpose of protecting societyôs reasonable privacy expectations and 

effectuating the purposes of the Fourth Amendment. 

 

Police-Citizen Contacts:  Contacts between law enforcement officers and private 

individuals can be broken down into three distinct situations:  (See Florida v. 

Royer (1983) 460 U.S. 491 [75 L.Ed.2
nd

 229]; In re James D. (1987) 43 Cal.3
rd

 

903, 911-912; In re Manuel G. (1997) 16 Cal.4
th
 805, 821; People v. Hughes 

(2002) 27 Cal.4
th
 287, 327-328; People v. Steele (2016) 246 Cal.App.4

th
 1110, 

1115; People v. Arebalos-Cabrera (2018) 27 Cal.App.5
th
 179, 186.): 

 

¶ Consensual Encounters (Chapter 2). 

¶ Detentions (Chapter 3). 

¶ Arrests (Chapter 4). 

 

 

 

 

https://advance.lexis.com/search/?pdmfid=1000516&crid=b7851e2e-c895-4595-8266-87110cb3e603&pdsearchterms=771+F.3rd+514&pdstartin=hlct%3A1%3A1&pdpsf=&ecomp=y4dk&prid=a10847c1-1d4f-4790-84fe-ae343f3b60ac
https://advance.lexis.com/search/?pdmfid=1000516&crid=b7851e2e-c895-4595-8266-87110cb3e603&pdsearchterms=771+F.3rd+514&pdstartin=hlct%3A1%3A1&pdpsf=&ecomp=y4dk&prid=a10847c1-1d4f-4790-84fe-ae343f3b60ac
https://advance.lexis.com/search/?pdmfid=1000516&crid=b7851e2e-c895-4595-8266-87110cb3e603&pdsearchterms=771+F.3rd+514&pdstartin=hlct%3A1%3A1&pdpsf=&ecomp=y4dk&prid=a10847c1-1d4f-4790-84fe-ae343f3b60ac
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Other Topics:  Treated separately, despite common overlaps, are issues involving: 

 

¶ Searches and Seizures (Chapter 5). 

¶ Searches with a Search Warrant (Chapter 6) 

¶ Warrantless Searches (Chapter 7). 

¶ Searches of Persons (Chapter 8). 

¶ Searches of Vehicles (Chapter 9). 

¶ Searches of Residences and Other Buildings (Chapter 10). 

¶ New and Developing Law Enforcement Technology (Chapter 11). 

¶ Open Fields (Chapter 12). 

¶ Searches of Containers (Chapter 13). 

¶ Border Searches (Chapter 14). 

¶ Fourth Waiver Searches (Chapter 15). 

¶ Consent Searches (Chapter 16). 
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Chapter 2: 
 

Consensual Encounters: 

 

General Rule:  Contrary to a not uncommonly held belief that law enforcement 

contacts with private citizens require some articulable reason to be lawful, it is a 

general rule that any peace officer may approach and contact any person in public, 

or anywhere else the officer has a legal right to be, and engage that person in 

conversation without necessarily having to justify such a contact.  (Wilson v. 

Superior Court (1983) 34 Cal.3
rd

 777; People v. Parrott (2017) 10 Cal.App.5
th
 

485, 492.) 

 

ñA consensual encounter between a police officer and a citizen does not 

implicate the Fourth Amendment.ò (People v. Chamagua (2019) 33 

Cal.App.5
th
 925, 928; citing Florida v. Bostick (1991) 501 U.S. 429 [115 

L.Ed.2
nd

 389, 434; 111 S.Ct. 2382].) 

 

No ñprobable causeò or even a ñreasonable suspicionò is needed.  (See 

below) 

 

The law does not prohibit an officer from approaching any person in a 

public place and engaging that person in uncoerced conversation.  (People 

v. Divito (1984) 152 Cal.App.3
rd

 11, 14; Florida v. Royer (1983) 460 U.S. 

491 [75 L.Ed.2
nd

 229]; People v. Mendoza (2011) 52 Cal.4
th
 1056, 1081.) 

 

ñ(L)aw enforcement officers do not violate the Fourth 

Amendment by merely approaching an individual on the street or 

in another public place, by asking him if he is willing to answer 

some questions, (or) by putting questions to him if the person is 

willing to listen.ò  (Florida v. Royer, supra, at p. 497 [75 L.Ed.2
nd

 

at p. 236]; People v. Parrott, supra, at pp. 492-493.) 

 

It does not become a detention (see below) merely because an officer 

approaches an individual on the street and asks a few questions.  (In re 

Manuel G. (1997) 16 Cal.4
th
 805, 821.) 

  

But:  The person contacted is free to leave and need not respond to 

an officerôs inquiries.  (See below) 

 

ñóIt is well established that law enforcement officers may approach 

someone on the street or in another public place and converse if the person 

is willing to do soô without having any óarticulable suspicion of criminal 

activity.ôò (People v. Kidd (2019) 36 Cal.App.5
th
 12, 20; quoting People v. 

Parrott (2017) 10 Cal.App.5
th
 485, 492.) 

 

https://advance.lexis.com/search/?pdmfid=1000516&crid=6d55ac05-d227-4f6b-92d0-efb675b4f46e&pdsearchterms=2019+Cal.App.+LEXIS+286&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=fpb_9kk&earg=pdsf&prid=06108bd0-cba9-40b5-a2dd-249592a3fc2a
https://www.courts.ca.gov/opinions/documents/B290057.PDF
https://advance.lexis.com/search/?pdmfid=1000516&crid=6d55ac05-d227-4f6b-92d0-efb675b4f46e&pdsearchterms=2019+Cal.App.+LEXIS+286&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=fpb_9kk&earg=pdsf&prid=06108bd0-cba9-40b5-a2dd-249592a3fc2a
https://advance.lexis.com/search/?pdmfid=1000516&crid=6d55ac05-d227-4f6b-92d0-efb675b4f46e&pdsearchterms=2019+Cal.App.+LEXIS+286&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=fpb_9kk&earg=pdsf&prid=06108bd0-cba9-40b5-a2dd-249592a3fc2a
https://advance.lexis.com/search/?pdmfid=1000516&crid=a2dbaf9b-fb77-445e-be8c-676962889800&pdsearchterms=2019+Cal.App.+LEXIS+527&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=Lf6_9kk&earg=pdsf&prid=f66967da-9d30-4428-93cf-cee39d4f3ff2
https://advance.lexis.com/search/?pdmfid=1000516&crid=a2dbaf9b-fb77-445e-be8c-676962889800&pdsearchterms=2019+Cal.App.+LEXIS+527&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=Lf6_9kk&earg=pdsf&prid=f66967da-9d30-4428-93cf-cee39d4f3ff2
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Test:  Would a reasonable person under the same or similar circumstances feel 

that he or she is free to leave?  (Wilson v. Superior Court, supra, at p. 790, 

quoting from United States v. Mendenhall (1980) 446 U.S. 544, 554 [64 L.Ed.2
nd

 

497, 509]; Desyllas v. Bernstine (9
th
 Cir. 2003) 351 F.3

rd
 934, 940; Martinez-

Medina v. Holder (9
th
 Cir 2010) 616 F.3

rd
 1011, 1015; People v. Kidd (2019) 36 

Cal.App.5
th
 12, 20.) 

 

It is not what the defendant himself believes or should believe.  (In re 

Manuel G., supra, at p. 821.) 

 

If a reasonable person would not feel like he has a choice under the 

circumstances, then the person contacted is being detained, and absent 

sufficient legal cause to detain the person, it is an illegal detention.  

(People v. Bailey (1985) 176 Cal.App.3
rd

 402.) 

 

ñ(T)he officerôs uncommunicated state of mind and the individual 

citizenôs subjective belief are irrelevant in assessing whether a seizure 

triggering Fourth Amendment scrutiny has occurred.  (In re Christopher 

B. (1990) 219 Cal.App.3
rd

 455, 460.)ò  (In re Manuel G., supra, at p. 821 

see also Whren v. United States (1996) 517 U.S. 806 [135 L.Ed.2
nd

 89]; 

(People v. Linn  (2015) 241 Cal.App.4
th
 46; noting that the test is an 

ñobjective one.ò  See also United States v. Magallon-Lopez (9
th
 Cir. 2016) 

817 F.3
rd

 671, 675; and People v. Arebalos-Cabrera (2018) 27 Cal.App.5
th
 

179, 186-187; People v. Chamagua (2019) 33 Cal.App.5
th
 925, 929.) 

 

ñThe test is necessarily imprecise because it is designed to assess the 

coercive effect of police conduct, taken as a whole, rather than focus on 

particular details of that conduct in isolation.ò  (People v. Verin (1990) 

220 Cal.App.3
rd

 551 556.) 

 

The ñreasonable personò test presupposes an ñinnocent person.ò  (Florida 

v. Bostick (1991) 501 U.S. 429, 438 [115 L.Ed.2
nd

 389, 400]; United 

States v. Drayton (2002) 536 U.S. 194, 202 [153 L.Ed.2
nd

 242, 252]; 

People v. Chamagua (2019) 33 Cal.App.5
th
 925, 928-929.) 

 

ñThe test is necessarily imprecise, because it is designed to assess the 

coercive effect of police conduct as a whole, rather than emphasizing 

particular details of that conduct in isolation.ôò  (Michigan v. Chesternut 

(1988) 486 U.S. 567, 573 [100 L.Ed.2
nd

 565, 108 S.Ct. 1975].) 

 

The circumstances which a court will take into account in determining 

whether a person is detained include (but are not limited to): 

 

¶ The threatening presence of several officers; 

¶ The display of a weapon by an officer; 

https://www.courts.ca.gov/opinions/documents/B290057.PDF
https://www.courts.ca.gov/opinions/documents/B290057.PDF
https://advance.lexis.com/search/?pdmfid=1000516&crid=6d55ac05-d227-4f6b-92d0-efb675b4f46e&pdsearchterms=2019+Cal.App.+LEXIS+286&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=fpb_9kk&earg=pdsf&prid=06108bd0-cba9-40b5-a2dd-249592a3fc2a
https://advance.lexis.com/search/?pdmfid=1000516&crid=6d55ac05-d227-4f6b-92d0-efb675b4f46e&pdsearchterms=2019+Cal.App.+LEXIS+286&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=fpb_9kk&earg=pdsf&prid=06108bd0-cba9-40b5-a2dd-249592a3fc2a
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¶ Some physical touching of the person of the citizen; 

¶ The use of language or tone of voice indicating that compliance 

with the officerôs request might be compelled;  

¶ The time and place of the encounter; 

¶ Whether the police indicated the defendant was suspected of a 

crime; 

¶ Whether the police retained the defendantôs documents; and 

¶ Whether the police exhibited other threatening behavior. 

 

(People v. Linn  (2015) 241 Cal.App.4
th
 46, 58; see also In re 

Manuel G. (1997) 16 Cal.4
th
 805, 821; People v. Parrott (2017) 10 

Cal.App.5
th
 485, 493.)     

 

Unless lawfully detained, a person is free to refuse to identify himself and 

may lawfully walk away.  (People v. Thomas (2018) 29 Cal.App.5
th
 1107, 

1117.) 

 

Absent a sufficient reasonable suspicion justifying a lawful 

detention, a person under such circumstances ñmay not be detained 

even momentarily without reasonable, objective grounds for doing 

so; and his refusal to listen  or answer does not, without more, 

furnish those grounds.ò  (Ibid., quoting Florida v. Royer (1983) 460 

U.S. 491, 498 [75 L.Ed.2
nd

 229, 236; 103 S.Ct. 1319]; see also 

Illinois v. Wardlow (2000) 528 U.S. 119, 125 [145 L.Ed.2
nd

 570, 

577; 120 S.Ct. 673].) 

 

Note:  Courts tend to ignore the inherent coerciveness of a police uniform 

and/or badge, and the fact that most people are reluctant to ignore a police 

officerôs questions. 

 

However, see People v. Linn  (2015) 241 Cal.App.4
th
 46, 68, fn. 10, 

where the Court notes that:  ñThese and similar cases are 

particularly noteworthy in light of recent empirical research 

suggesting that a significant number of people do not feel free to 

leave when approached by police, and even less so when police 

assert even mild forms of authority.ò (See Casual or Coercive? 

Retention of Identification in Police-Citizen Encounters (2013) 113 

Colum. L.Rev. 1283, 1313, noting studies such as one in which 

half the respondents indicated that they would feel either not free  

to leave or less than somewhat free to leave in a mere conversation 

with police on a sidewalk and concluding, ñ[t]hus, it appears that 

any interaction with a police officer, even at the lowest level of 

intrusiveness, makes most citizens feel that they are not free to 

leave;ò Smith et al., Testing Judicial Assumptions of the 

https://advance.lexis.com/search/?pdmfid=1000516&crid=d3dcd7d8-ffe3-4413-981c-c903c9a816c3&pdsearchterms=2018+Cal.+App.+LEXIS+1130&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=g7d59kk&earg=pdpsf&prid=9e80f907-1982-4308-aa72-02ae8c91b987
https://advance.lexis.com/search/?pdmfid=1000516&crid=d3dcd7d8-ffe3-4413-981c-c903c9a816c3&pdsearchterms=2018+Cal.+App.+LEXIS+1130&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=g7d59kk&earg=pdpsf&prid=9e80f907-1982-4308-aa72-02ae8c91b987
https://advance.lexis.com/search/?pdmfid=1000516&crid=d3dcd7d8-ffe3-4413-981c-c903c9a816c3&pdsearchterms=2018+Cal.+App.+LEXIS+1130&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=g7d59kk&earg=pdpsf&prid=9e80f907-1982-4308-aa72-02ae8c91b987
https://advance.lexis.com/search/?pdmfid=1000516&crid=d3dcd7d8-ffe3-4413-981c-c903c9a816c3&pdsearchterms=2018+Cal.+App.+LEXIS+1130&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=g7d59kk&earg=pdpsf&prid=9e80f907-1982-4308-aa72-02ae8c91b987
https://advance.lexis.com/search/?pdmfid=1000516&crid=d3dcd7d8-ffe3-4413-981c-c903c9a816c3&pdsearchterms=2018+Cal.+App.+LEXIS+1130&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=g7d59kk&earg=pdpsf&prid=9e80f907-1982-4308-aa72-02ae8c91b987
https://advance.lexis.com/search/?pdmfid=1000516&crid=f6589a34-bb20-4613-be9e-9771ada4a23d&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchterms=2015+Cal.+App.+LEXIS+887&pdsearchtype=SearchBox&pdpsf=&ecomp=rtck&earg=pdpsf&prid=1779c08c-a822-4c11-be52-c05d847d683d
https://advance.lexis.com/search/?pdmfid=1000516&crid=f6589a34-bb20-4613-be9e-9771ada4a23d&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchterms=2015+Cal.+App.+LEXIS+887&pdsearchtype=SearchBox&pdpsf=&ecomp=rtck&earg=pdpsf&prid=1779c08c-a822-4c11-be52-c05d847d683d
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ñConsensualò Encounter: An Experimental Study (2013) 14 Fla. 

Coastal L.Rev. 285, 319ï320, noting that while nearly three-

quarters of the sample used in the study perceived the encounters 

with sworn, armed security as consensual, 45 percent also believed 

they had no right to walk away or ignore the security officersô 

requests.  See also Ross, Can Social Science Defeat a Legal 

Fiction? Challenging Unlawful Stops Under the Fourth 

Amendment (2012) 18 Wash. & Lee J. Civil Rts. & Soc. Just. 315, 

331ï339 [discussing empirical studies].) 

 

Limitations:   

 

Searches, Frisks and Detentions Not Allowed:  Obviously, there being no 

ñprobable causeò or ñreasonable suspicionò to believe any criminal 

activity is occurring during a consensual encounter, no search, frisk, or 

involuntary detention is allowed absent additional information amounting 

to at least a ñreasonable suspicionò to believe that the person contacted is, 

was, or is about to be involved in criminal activity.  (See below) 

 

Unintended Detentions:   Elevating a ñconsensual encounterò into a 

ñdetentionò without legal cause may result in one or more of the following 

legal consequences: 

 

Suppression of any resulting evidence under the ñExclusionary 

Rule.ò  (See ñThe Exclusionary Rule,ò under ñThe Fourth 

Amendment, United States Constitution,ò Chapter 1, above.) 

 

Criminal prosecution of the offending law enforcement officer(s) 

for false imprisonment, pursuant to P.C. §§ 236 and 237. 

 

Civil liability and/or criminal prosecution for violation of the 

subjectôs civil rights.  (E.g.; P.C. § 422.6, Cal. Civil Code § 52.1, 

42 U.S.C. § 1983, 18 U.S.C. §§ 241, 242.) 

 

See ñConsensual Encounters vs. Detentions or Arrests,ò below. 

 

No Detention:  Consensual encounters may involve investigative functions 

without necessarily converting the contact into a detention or arrest.  Examples: 

 

Obtaining personal identification information from a person and running 

a warrant check, so long as nothing is done which would have caused a 

reasonable person to feel that he was not free to leave, does not, by itself, 

convert the contact into a detention.  (People v. Bouser (1994) 26 

Cal.App.4
th
 1280; People v. Gonzalez (1985) 164 Cal.App.3

rd
 1194, 1196-

1197; Florida v. Rodriguez (1984) 469 U.S. 1, 5-6 [83 L.Ed.2
nd

 165, 170-

https://advance.lexis.com/search/?pdmfid=1000516&crid=f6589a34-bb20-4613-be9e-9771ada4a23d&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchterms=2015+Cal.+App.+LEXIS+887&pdsearchtype=SearchBox&pdpsf=&ecomp=rtck&earg=pdpsf&prid=1779c08c-a822-4c11-be52-c05d847d683d
https://advance.lexis.com/search/?pdmfid=1000516&crid=f6589a34-bb20-4613-be9e-9771ada4a23d&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchterms=2015+Cal.+App.+LEXIS+887&pdsearchtype=SearchBox&pdpsf=&ecomp=rtck&earg=pdpsf&prid=1779c08c-a822-4c11-be52-c05d847d683d
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171]; United States v. Mendenhall (1980) 446 U.S. 544 [64 L.Ed.2
nd

 

497].) 

 

However, a person who has been ñconsensually encounteredò only, 

need not identify himself, nor even talk to a police officer if he so 

chooses.   (Kolender v. Lawson (1983) 461 U.S. 352 [75 L.Ed.2
nd

 

903]; Brown v. Texas (1979) 443 U.S. 47, 52 [61 L.Ed.2
nd

 357].) 

 

In consensually talking to a non-detained person, an officerôs 

reasonable suspicion may be aroused through inconsistent 

responses, allowing for additional questioning, a patdown, and an 

eventual arrest.  (E.g., see United States v. Clark (1
st
 Cir. ME 

2018) 879 F.3
rd

 1.) 

 

Asking for identification, by itself, is not usually a detention.  (People v. 

Gonzales (1985) 164 Cal.App.3
rd

  1194;  People v. Ross (1990) 217 

Cal.App.3
rd

 879; People v. Lopez (1989) 212 Cal.App.3
rd

 289; People v. 

Terrell (1999) 69 Cal.App.4
th
 1246, 1251; People v. Bouser (1994) 26 

Cal.App.4
th
 1280, 1287; People v. Parrott (2017) 10 Cal.App.5

th
 485, 

494.) 

 

ñIn the ordinary course a police officer is free to ask a person for 

identification without implicating the Fourth Amendment.ò 

(Hiibel v. Sixth Judicial District Court of Nevada (2004) 542 U.S. 

177, 185 [159 L.Ed.2
nd

 292].) 

 

But; retaining the identification longer than necessary is a 

detention, and illegal unless supported by a reasonable suspicion 

the detainee is engaged in criminal conduct.  (United States v. 

Chan-Jimenez (9
th
 Cir. 1997) 125 F.3

rd
 1324:  The consent to 

search obtained during this illegal detention, therefore, was also 

illegal.) 

 

Asking for defendantôs identification and holding onto it while 

running a check for warrants would cause a reasonable person to 

believe he was not free to leave.  The detention, however, was held 

to be reasonable under the circumstances.  (People v. Castaneda 

(1995) 35 Cal.App.4
th
 1222, 1227.) 

 

Merely requesting identification from a suspect, or even retaining 

it, absent more coercive circumstances, does not by itself convert a 

consensual encounter into a detention.  (People v. Leath (2013) 

217 Cal.App.4
th
 344, 350-353.) 

 

https://advance.lexis.com/search/?pdmfid=1000516&crid=f6589a34-bb20-4613-be9e-9771ada4a23d&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchterms=2015+Cal.+App.+LEXIS+887&pdsearchtype=SearchBox&pdpsf=&ecomp=rtck&earg=pdpsf&prid=1779c08c-a822-4c11-be52-c05d847d683d
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However, where a robbery had just occurred in the vicinity 

with the suspect and vehicle description, although not 

perfect, very close, and with defendant having just parked 

his car ñweirdly,ò not quite at the curb, with a door left 

open, and defendant apparently attempting to separate 

himself from his car, the officers had a reasonable 

suspicion to detain defendant anyway.  (Id., a pp. 353-356.) 

 

However, in suppressing evidence related to defendantôs DUI 

arrest, it was held held that although the taking of a personôs 

identification does not necessarily result in a detention, under the 

ñtotality of the circumstancesò (which included the officer stopping 

his marked police motorcycle within three feet of defendantôs 

already stopped vehicle as she exited her vehicle, talk with her 

about her passenger flicking ashes out of the vehicleôs window as 

defendant drove, asking her for her driverôs license without 

explanation as he commanded her to put out her cigarette and put 

down her soda can, retaining her driverôs license as he conducted 

an unexplained record check, and questioning of the passenger for 

personal details that the officer recorded on a form), defendant had 

been detained, and such detention was unsupported by reasonable 

suspicion in that the officer did not notice the odor of alcohol on 

her until after all the above had occurred.  ñNo objectively 

reasonable person would believe she was free to end this encounter 

under the totality of these circumstances, regardless of the officerôs 

polite demeanor and relatively low-key approach.ò  (People v. 

Linn  (2015) 241 Cal.App.4
th
 46, 50.) 

 

Tip:  Ask for identification, transfer the necessary information to a 

notebook without leaving the personôs immediate presence, and 

promptly return the identification to the person.  (See People v. 

Linn , supra., at p. 67: ñThe taking of defendantôs driverôs license 

would be less significant if (the officer) . . . had merely taken 

defendantôs driverôs license, examined it, and promptly returned it 

to her.ò) 

 

ñ(M)ere police questioning does not constitute a seizure.ò  (Desyllas v. 

Bernstine (9
th
 Cir. 2003) 351 F.3

rd
 934, 940; quoting Florida v. Bostick 

(1991) 501 U.S. 429, 434 [115 L.Ed.2
nd

 389, 398; Martinez-Medina v. 

Holder (9
th
 Cir 2010) 616 F.3

rd
 1011, 1015.) 

 

Contacting and questioning a person without acting forcefully or 

aggressively will, in the absence of any other factors which would 

have indicated to a reasonable person that he was not free to leave, 
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be a consensual encounter only.  (United States v. Summers (9
th
 

Cir. 2001) 268 F.3
rd

 683, 686.) 

 

Generally, a conversation that is non-accusatory, routine, and brief, 

will not be held to be anything other than a consensual encounter.  

(People v. Hughes (2002) 27 Cal.4
th
 287, 328.) 

 

ñAsking questions, including incriminating questions, does not 

turn an encounter into a detention. (Citation omitted)  People 

targeted for police questioning rightly might believe themselves 

the object of official scrutiny. Such directed scrutiny, however, is 

not a detention. (Citation omitted)ò  (People v. Chamagua (2019) 

33 Cal.App.5
th
 925, 929.) 

 

Defendant was observed by officers walking alone in a housing 

complex on the cityôs south side.  Defendant appeared surprised to 

see the officer, turned sharply, and walked in the opposite direction 

into a housing complex.  One of the officers ñjoggedò after 

defendant, finding him at the front of a residences, ringing the door 

bell.  The officer approached defendant and promptly asked him if 

he had drugs or a gun on him, to which he admitted that he had a 

gun in his pocket.  Arrested for being a felon in possession of a 

firearm, the Seventh Circuit Court of Appeal held the encounter to 

be consensual in that the officer was alone when he jogged after 

the defendant, he did not draw his firearm nor touch the defendant, 

and did not order defendant to put his hands up.  A reasonable 

person in defendantôs position would have felt free to disregard the 

officer and leave.  (United States v. Holly (7
th
 Cir. 2019) 940 F.3

rd
 

995.) 

 

Walking along with (People v. Capps (1989) 215 Cal.App.3
rd

 1112.), or 

driving next to (Michigan v. Chesternut (1988) 486 U.S. 567 [100 

L.Ed.2
nd

 565].), a subject while asking questions, but without interfering 

with the personôs progress, is not a detention. 

 

See United States v. Gross (D.C. Cir. 2015) 784 F.3
rd

 784, where it 

was held that driving alongside the defendant who was walking 

down the sidewalk, flashlighting him, and, and while the officer 

was still inside his car, asking him, ñHey, . . . how are you doing?  

Do you have a gun?ò, and then, ñCan I see your waistband?ò, and 

then, when defendant lifted only one side of his jacket, ñCan I 

check you out for a gun?ò, causing defendant to flee, all held not to 

be a detention, and lawful. 

 

https://www.courts.ca.gov/opinions/documents/B290057.PDF
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But, in a ñclose case,ò the act of asking a subject to stop walking, 

after the officers had been driving parallel to him while talking to 

him and asking him questions, was held to be a detention without 

the necessary reasonable suspicion.   The later discovered firearm 

was suppressed.  (United States v. Hernandez (10
th
 Cir. Colo. 

2017) 847 F.3
rd

 1257; a questionable decision, depending upon 

how the defendant was ñasked.ò)  

 

Asking a vehicle passenger to step out of the vehicle is not a detention.  

(Pennsylvania v. Mimms (1977) 434 U.S. 106 [54 L.Ed.2
nd

 331]; People 

v. Padilla (1982) 132 Cal.App.3
rd

 555, 557-558.) 

 

But see Brendlin v. California (2007) 551 U.S. 249 [168 L.Ed.2
nd

 

132], below. 

 

Asking a person to remove his hands from his pockets (when done 

for officersô safety), or asking him to keep his hands away from his 

pocket, without exhibiting a ñshow of authority such that (a 

person) reasonably might believe he had to comply,ò is not, 

necessarily, a detention.  (People v. Franklin (1987) 192 

Cal.App.3
rd

 935, 941; In re Frank V. (1991) 233 Cal.App.3
rd

 

1232; People v. Parrott (2017) 10 Cal.App.5
th
 485, 494.) 

 

During a lawful search, although commanding a person to show 

his hands is a ñmeaningful interferenceò with a personôs freedom, 

and thus technically a ñseizureò for purposes of the Fourth 

Amendment, it is such a ñde minimisò seizure that, when balanced 

with the need for a police officer to protect himself, it is allowed 

under the Constitution.  (United States v. Enslin (9
th
 Cir. 2003) 

315 F.3
rd

 1205, 1219-1227.) 

 

ñFlashlightingò or ñspotlightingò a person, by itself, is not a detention.  

(People v. Franklin  (1987) 192 Cal.App.3
rd

 935; People v. Rico (1979) 97 

Cal.App.3
rd

 124, 130.) 

 

However, see People v. Garry (2007) 156 Cal.App.4
th
 1100, where 

it was held to be a detention when the officer spotlighted the 

defendant and then walked ñbrisklyò towards him, asking him 

questions as he did so.  (See also ñDetentions,ò below.) 

 

Also, taking into account of the ñtotality of the circumstances,ò it 

was held that defendant was detained when the officer made a U-

turn to pull in behind him and then trained the patrol carôs 

spotlights on his car.  (People v. Kidd (2019) 36 Cal.App.5
th
 12, 

21-22.) 
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See ñUse of Emergency Lights,ò under ñDetentionsò (Chapter 3), 

below. 

 

Parking a Patrol Car Behind the Suspectôs Vehicle:  ñWithout more, a law 

enforcement officer simply parking behind a defendant would not 

reasonably be construed as a detention.ò (People v. Kidd (2019) 36 

Cal.App.5
th
 12, 21; quoting People v. Franklin (1987) 192 Cal.App.3d 

935, 940.) 

 

Inquiring into the contents of a subjectôs pockets (People v. Epperson 

(1986) 187 Cal.App.3
rd

 118, 120.), or asking if the person would submit to 

a search (People v. Profit (1986) 183 Cal.App.3
rd

 849, 857, 879-880; 

Florida v. Bostick (1991) 501 U.S. 429 [115 L.Ed.2
nd

 389].), does not 

necessarily constitute a detention, so long as done in a manner that a 

reasonable person would have understood that he is under no obligation to 

comply. 

 

Asking a person to remove his hands from his pockets (when done for 

officersô safety), without exhibiting a ñshow of authority such that (a 

person) reasonably might believe he had to comply,ò is not, necessarily, a 

detention.  (People v. Franklin (1987) 192 Cal.App.3
rd

 935, 941; In re 

Frank V. (1991) 233 Cal.App.3
rd

 1232.) 

 

During a lawful search, although commanding a person to show 

his hands is a ñmeaningful interferenceò with a personôs freedom, 

and thus technically a ñseizureò for purposes of the Fourth 

Amendment, it is such a ñde minimisò seizure that, when balanced 

with the need for a police officer to protect himself, it is allowed 

under the Constitution.  (United States v. Enslin (9
th
 Cir. 2003) 

315 F.3
rd

 1205, 1219-1227.) 

 

An officerôs request to defendant to take his hands out of his 

pockets did not constitute a Fourth Amendment seizure where the 

officer made the request in a polite and conversational tone rather 

than as an order for him to show his hands.  (United States v. De 

Castro (3d Cir. PA, 2018) 905 F.3
rd

 676.) 

 

A consensual transportation to the police station is not necessarily a 

detention.  (In re Gilbert R. (1994) 25 Cal.App.4
th
 1121.) 

 

Inquiring into possible illegal activity:  A consensual encounter does not 

become a detention just because a police officer enquires into possible 

illegal activity during an otherwise unintimidating conversation.  (United 

States v. Ayon-Meza (9
th
 Cir. 1999) 177 F.3

rd
 1130.) 

https://advance.lexis.com/search/?pdmfid=1000516&crid=a2dbaf9b-fb77-445e-be8c-676962889800&pdsearchterms=2019+Cal.App.+LEXIS+527&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=Lf6_9kk&earg=pdsf&prid=f66967da-9d30-4428-93cf-cee39d4f3ff2
https://advance.lexis.com/search/?pdmfid=1000516&crid=a2dbaf9b-fb77-445e-be8c-676962889800&pdsearchterms=2019+Cal.App.+LEXIS+527&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=Lf6_9kk&earg=pdsf&prid=f66967da-9d30-4428-93cf-cee39d4f3ff2
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Displaying a badge, or even being armed, absent active brandishing of the 

weapon, will not, by itself, convert a consensual encounter into a 

detention.  (United States v. Drayton (2002) 536 U.S. 194 [153 L.Ed.2
nd

 

242].) 

 

Contacts on buses, as long as conducted in a non-coercive manner, do not 

automatically become a detention despite the relative confinement of the 

bus.  (United States v. Drayton, supra; Florida v. Bostick, supra.; see 

below.) 

 

During a ñknock and talk:ò  Contacting a person at the front door of their 

residence, done in a non-coercive manner, is not a detention.  (United 

States v. Crapser (9
th
 Cir. 2007) 472 F.3

rd
 1141, 1145-1147.) 

 

Drawing a person out of his residence by simply knocking at the 

door and then stepping to the side for purposes of insuring the 

officerôs safety:   No detention when the officers then contacted 

him outside.  (People v. Colt (2004) 118, Cal.App.4
th
 1404, 1411; 

ñThe officers did not draw their weapons.  (Defendant) was not 

surrounded.  No one stood between (defendant) and the room door.  

No one said that (defendant) was not free to leave.ò) 

 

Entering the defendantôs driveway, through an open or unlocked 

gate to a low, chain-link fence, to contact and talk with (consensual 

encounter) a subject observed working in the driveway (apparently 

stripping copper wires from an air-conditioner), even if that area is 

considered to be part of the curtilage of the residence, is not illegal.  

(People v. Lujano (2014) 229 Cal.App.4
th
 175, 182-185; ñ(T)he 

officers exercised no more than the same license to intrude as a 

reasonably respectful citizenðany door-to-door salesman would 

reasonably have taken the same approach the house.ò) 

 

The ñconstitutionality of police incursion into curtilage 

depends on ówhether the officerôs actions are consistent 

with an attempt to initiate consensual contact with the 

occupants of the homeôò (Id., at p. 184; citing United 

States v. Perea-Rey (9
th
 Cir. 2012) 680 F.3

rd
 1179, 1188.) 

   

It is an open, undecided issue, with authority going both ways, as 

to whether it is lawful for an officer to conduct a ñknock and talkò 

at other than the front door.  The U.S. Supreme Court declined to 

resolve the issue.  (Carroll v. Carman (2014) 574 U.S. 13 [135 

S.Ct. 348; 190 L.Ed.2
nd

 311]; determining that the officer was 
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entitled to qualified immunity in that the issue is the subject of 

some conflicting authority.) 

 

However, while declining to decide the correctness of the 

generally held opinion that a police officer, in making 

contact with a resident, is constitutionally bound to do no 

more than restrict his ñmovements to walkways, driveways, 

porches and places where visitors could be expected to go,ò 

the Court cited a number of lower federal and state 

appellate court decisions which have so held:  E.g., United 

States v. Titemore (2
nd

 Cir. 2006) 437 F.3
rd

 251; United 

States v. James (7
th 

Cir 1994) 40 F.3
rd

 850, vacated on 

other grounds at 516 U.S. 1022; United States v. Garcia 

(9
th
 Cir. 1993) 997 F.2

nd
 1273, 1279-1280; and State v. 

Domicz (2006) 188 N.J. 285, 302.   (Carroll v. Carman, 

supra, at pp. 19-20.) 

 

Following a Lawful Detention:  

 

Although defendant, driving a semi with an attached trailer, had 

initially been detained when a highway patrol officer initiated a 

traffic stop of his tractor-trailer and he pulled to the side of a 

freeway, that detention had ended by the time defendant gave his 

consent to search the tractor-trailer.  The officer had returned 

defendantôs documents, told him he was free to leave, and allowed 

him to walk partway back to his vehicle when the officer asked for 

consent to search his vehicle.  Thus, the request for permission to 

search defendantôs truck did not occur during a prolonged 

detention  (People v. Arebalos-Cabrera (2018) 27 Cal.App.5
th
 179, 

183-190.)  

 

Consensual Encounters vs. Detentions or Arrests:   

 

The Three Contact Categories:  ñóPolice contacts with individuals may be 

placed into three broad categories ranging from the least to the most 

intrusive:  

 

Consensual encounters that result in no restraint of liberty 

whatsoever;  

 

Detentions, which are seizures of an individual that are strictly 

limited in duration, scope, and purpose; and  

 

Formal arrests or comparable restraints on an individual's liberty. 

[Citations.] . . . Consensual encounters do not trigger Fourth 

https://advance.lexis.com/search/?pdmfid=1000516&crid=f6589a34-bb20-4613-be9e-9771ada4a23d&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchterms=2015+Cal.+App.+LEXIS+887&pdsearchtype=SearchBox&pdpsf=&ecomp=rtck&earg=pdpsf&prid=1779c08c-a822-4c11-be52-c05d847d683d
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Amendment scrutiny. [Citation.] Unlike detentions, they require 

no articulable suspicion that the person has committed or is about 

to commit a crime.ôò (People v. Linn  (2015) 241 Cal.App.4
th
 46, 

57; quoting In re Manuel G. (1997) 16 Cal.4
th
 805, 821.) 

 

Factors to Consider:   

 

However, a consensual encounter may be inadvertently converted 

into a detention, or even an arrest, by ñany (or a combination of) 

the following: . . . 

 

. . . the presence of several officers, 

 

. . . an officerôs display of a weapon,  

 

. . . some physical touching of the person, or 

 

. . . the use of language or of a tone of voice indicating that 

compliance with the officerôs request might be compelled.  

[Citations]ò  (In re Manuel G., supra; see also In re J.G. 

(2014) 228 Cal.App.4
th
 402, 408-413.) 

 

The Ninth Circuit Court of Appeals has added several other factors 

to consider (United States v. Washington (9
th
 Cir. 2007) 490 F.3

rd
 

765, 771-772, citing Orhorhaghe v. INS (9
th
 Cir. 1994) 38 F.3

rd
 

488, 494-496.): 

 

Whether the encounter occurred in a public or nonpublic 

setting (nonpublic being more intimidating). 

 

Whether the officers informed the person of his right to 

terminate the encounter. 

 

A consensual encounter will become an unlawful arrest if done 

without probable cause.   (See United States v. Redlightning (9
th
 

Cir. 2010) 624 F.3
rd

 1090, 1103-1106, adding a consideration of 

the act of confronting the defendant with evidence of his guilt.) 

 

See also People v. Chamagua (2019) 33 Cal.App.5
th
 925, 929:  ñIn 

contrast to a consensual encounter, a seizure is when an officer 

restrains the individual's liberty, whether by means of physical 

force or by a show of authority.ò 

 

 

 

https://advance.lexis.com/search/?pdmfid=1000516&crid=f6589a34-bb20-4613-be9e-9771ada4a23d&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchterms=2015+Cal.+App.+LEXIS+887&pdsearchtype=SearchBox&pdpsf=&ecomp=rtck&earg=pdpsf&prid=1779c08c-a822-4c11-be52-c05d847d683d
https://www.courts.ca.gov/opinions/documents/B290057.PDF
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Examples: 

  

In United States v. Washington (9
th
 Cir. 2007) 490 F.3

rd
 765, the 

Ninth Circuit Court of Appeal found a detention when two white 

police officers had contact with the black defendant late at night, 

and then asked him for consent to search.  The consensual 

encounter, however, reverted to an illegal detention due to the 

ñauthoritativeò manner of conducting the search, by walking 

defendant back to the patrol car, having him put his hands on the 

patrol vehicle while facing away from the officer, during a 

patdown, with the second officer standing between him and his car.  

It was also noted that the local ñPolice Bureauò (in Portland, 

Oregon) had published a pamphlet telling African-Americans to 

submit to a search when ñorderedò to do so by the police following 

several instances of white police officers shooting black citizens 

during traffic stops.  

 

While it is a crime to falsely identify oneself when lawfully 

detained,  per P.C. § 148.9, this section is not violated where (1) 

the person is unlawfully detained, or (2) where he is the target of a 

consensual encounter only.  (People v. Walker (2012) 210 

Cal.App.4
th
 1372, 1392.) 

 

Because defendant discarded a firearm prior to being taken into 

physical custody, recovery of the gun was not a Fourth 

Amendment violation.  Defendantôs momentary hesitation and 

merely walking away from the officers instead of running as the 

officers approached did not constitute submission.  Until a person 

is physically taken into custody, or submits to the officerôs 

authority, there is no detention.   (United States v. McClendon (9
th
 

Cir. 2013) 713 F.3
rd

 1211, 1214-1217; citing California v. Hodari 

D. (1991) 499 U.S. 621 [113 L.Ed.2
nd

 690].) 

 

A consensual encounter developed into an illegal detention (there 

being no reasonable suspicion to believe defendant was engaged in 

any criminal activity) at some point during the encounter, and 

certainly upon asking defendant and his brother if they would sit 

on the curb, because of the number of officers present (four), a 

consensual patdown, and the series of other accusatory questions, 

so that by the time the officer asked for permission to search 

defendantôs backpack, the defendant was being detained.  The gun 

found in the backpack, as a product of that illegal detention, should 

have been suppressed in that the consent to search was involuntary.  

(In re J.G. (2014) 228 Cal.App.4
th
 402, 408-413.) 

 



 
© 2020  Robert C. Phillips.  All rights reserved 
 

 

 

127 

Asking a person to walk to the sidewalk, reasonably under the 

circumstances understood for safety reasons, is not as intrusive as 

telling him to sit on the curb, and does not (absent more) constitute 

a detention.  Asking him to verbally identify himself also is not a 

detention.  (People v. Parrott (2017) 10 Cal.App.5
th
 485, 494.) 

 

Specific Issues: 

 

 Contacts on Buses:    

 

The United States Supreme Court has repeatedly ruled that law 

enforcement officers checking buses for immigration or drug 

interdiction purposes are not detaining the passengers when the 

officers do no more than ñask questions of an individual, ask to 

examine the individualôs identification, and request consent to 

search his or her luggage so long as the officers do not convey a 

message that compliance with their requests is required.ò  The fact 

that the contact took place in the cramped confines of a bus is but 

one factor to consider in determining whether the encounter was in 

fact a detention.  (Florida v. Bostick (1991) 501 U.S. 429 [115 

L.Ed.2
nd

 389]; United States v. Drayton (2002) 536 U.S. 194 [153 

L.Ed.2
nd

 242].)  

 

However, the Ninth Circuit Court of Appeal held to the contrary in 

a similar circumstance, without attempting to differentiate the facts 

from Bostick (the case being decided before Drayton), finding that 

the officers should have informed passengers that they were not 

obligated to speak with the officers.  (United States v. Stephens 

(9
th
 Cir. 2000) 206 F.3

rd
 914.) 

 

The Supreme Court in Drayton, supra, however, has specifically 

held that it is not required that officers inform citizens of their right 

to refuse when the officer is seeking permission to conduct a 

warrantless consent search.  (United States v. Drayton, supra.) 

 

Note:  It is questionable whether Stephens is good law in light of 

Bostic and Drayton. 

 

Other cicuits have upheld such a ñbus interdiction,ò finding them 

lawful.  (E.g., see United States v. Wise (5
th
 Cir. TX 2017) 877 

F.3
rd

 209.)  
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Flight: 

 

Rule:  The long-standing rule has always been that ñflight alone,ò 

without other suspicions circumstances, is not sufficient to justify a 

detention.  (People v. Souza (1994) 9 Cal.4
th
 224.) 

 

A vehicle driverôs apparent attempt to elude a police officer 

when there is no legal justification for making a traffic 

stop, is not illegal in itself in that the driver is under no duty 

to stop.  (Liberal v. Estrada (9
th
 Cir. 2011) 632 F.3

rd
 1064, 

1078.) 

 

Note: If a person may walk away from a consensual 

encounter (See People v. Thomas (2018) 29 Cal.App.5
th
 

1107, 1117.), he or she may also leave at a full run.  The 

courts, state and federal, have consistently held that this act, 

by itself, is not suspicious enough to warrant a detention. 

 

Note:  However, a defendantôs flight may be used as 

evidence against him at trial, showing an ñawareness of 

guilt.ò  (See P.C. § 1127c and CALCRIM No. 372 .  See 

also People v. Price (2017) 8 Cal.App.5
th
 409, 454-458.) 

 

Exceptions:   

 

Flight, however, need not be ignored.  The Supreme Court 

has recognized that: ñó[U]nprovoked flight upon noticing 

the police . . . is certainly suggestiveô of wrongdoing and 

can be treated as ósuspicious behaviorô that factors into the 

totality of the circumstances.ò  (District of Columbia v. 

Wesby et al. (Jan. 22, 2018) __ U.S. __, __ [138 S.Ct. 577; 

199 L.Ed.2
nd

 453], citing Illinois v. Wardlow (2000) 528 

U.S. 119, 124-125 [120 S.Ct. 673; 145 L.Ed.2
nd

 570].) 

 

ñIn fact, ódeliberately furtive actions and flight at 

the approach of . . . law officers are strong indicia of 

mens rea.ôò  (District of Columbia v. Wesby et al., 

supra, at p. __; citing Sibron v. New York (1968) 

392 U.S. 40, 66 [88 S.Ct. 1889; 20 L.Ed.2
nd

 917].) 

 

Also, the U.S. Supreme Court has lowered the bar a little 

by holding that flight from officers while in a ñhigh 

narcotics areaò is sufficient in itself to justify a temporary 

detention (and patdown for weapons).  (Illinois v. Wardlow 

(2000) 528 U.S. 119 [145 L.Ed.2
nd

 570].) 



 
© 2020  Robert C. Phillips.  All rights reserved 
 

 

 

129 

 

Flight of two people is more suspicious than one.  Added to 

this the fact that there appeared to be drug paraphernalia on 

a table where the two persons had been sitting and that 

defendant was carrying something in his hand as he fled, it 

was held that the officer had sufficient reasonable suspicion 

to detain them.  (People v. Britton (2001) 91 Cal.App.4
th
 

1112, 1118-1119.) 

 

Stopping, detaining, and patting down a known gang 

member, observed running through traffic in a gang area 

while looking back nervously as if fleeing from a crime (as 

either a victim or a perpetrator), was held to be lawful.  (In 

re H.M. (2008) 167 Cal.App.4
th
 136.) 

 

Observing defendant and three others running down the 

street, carrying rudimentary weapons (i.e., a brick, rock and 

part of  a lamp) in a gang area, with defendant being 

recognized as a member of that gang, with one of the 

subjects yelling ñHeôs over thereò and another pointing up 

the street, was sufficient probable cause to arrest the 

subjects for possession of a deadly weapon for the purpose 

of committing an assault, per P.C. § 12024 (now P.C. § 

17500).  (In re J.G. (2010) 188 Cal.App.4
th
 1501.) 

 

Tossing an unknown object over a fence during a foot 

pursuit, particularly when this occurs immediately after 

defendant had been seen in a vehicle that had refused to 

stop, and which defendant abandoned during a high speed 

pursuit, is sufficient to justify a detention.  (People v. 

Rodriguez (2012) 207 Cal.App.4
th
 1540, 1543.) 

 

Flight, when combined with grabbing his front pants pocket 

while in a high-crime area, provided sufficient reasonable 

suspicion to justify defendantôs detention and a patdown for 

weapons which resulted in the recovery of a firearm.  Also, 

no detention occurred when the officers initially chased 

defendant who fled from the attempted contact.  (United 

States v. Jeter (6
th
 Cir. 2013) 721 F.3

rd
 746, 750-755.) 

 

Flight of a person who is subject to a lawful detention, thus 

avoiding a statutory requirement that he identify himself (as 

required under Nevada law), is probable cause to arrest 

him.  (United States v. Williams (9
th
 Cir. 2017) 846 F.3

rd
 

303, 310-312; discussing the interplay of Nevada statutes 
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N.R.S. §§ 171.123 and 199.280, which, together, make it 

an arrestable offense for a lawfully detained individual to 

refuse to identify himself.) 

 

There was no detention under circumstances when 

defendant fled from an officer, where the officer had not 

yet objectively communicated the use of his official 

authority to restrain defendant until he grabbed defendantôs 

arm because prior to that the officer had acted on his own, 

he had not touched his weapon, he had not touched 

defendant, and he had not given any orders or made any 

threats even though defendant had stopped when the officer 

called his name.  (United States v. Belin  (1
st
 Cir. Mass. 

2017) 868 F.3
rd

 43) 

 

However, the rule of Wardlow has it limists:  In a similar 

situation, reasonable suspicion was found to be lacking 

under the Fourth Amendment for an investigative 

detention where defendantôs mere presence by daylight in 

an area frequented by a street gang, absent any reports of 

criminal activity at that time, did not provide specific, 

articulable grounds to justify his detention.  The detaining 

officerôs testimony that defendant had been ñwalking 

brisklyò did not establish that defendant had fled from other 

officers investigating the gang.  Even if defendantôs quick 

pace could be characterized as flight, it did not justify a 

detention because it was not ñheadlong flightò as described 

in the case law on which the prosecution relied. Because 

the detention was unlawful, as was a subsequent search of 

defendantôs residence, all evidence had to be suppressed 

pursuant to P.C. § 1538.5, including illegal drugs and 

statements.  (People v. Flores (Aug. 2019) 38 Cal.App.5
th
 

617.) 

 

Defendantôs immediate attempt to walk away from officers 

who had just arrived at a personôs house to serve an arrret 

warrant, where the officers feared that if defendant were 

able to get out of their sight (as he walked towards the rear 

of the house), he might draw a weapon or warn the 

occupant of the officersô arrival, all occurring in a ñhigh 

crimeò area, justified defendantôs detention and (upon 

observing several knives ñhooked onto his beltò) patdown 

for weapons.  The fact that the officers did not observe 

defendant committing any criminal activity did not affect 

the reasonableness of their suspicion as Terry v. Ohio only 

https://advance.lexis.com/search/?pdmfid=1000516&crid=387de3f0-f537-4ea7-8f8f-ee2ea6baa2d7&pdsearchterms=846+F.3rd+303&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=y8xf9kk&earg=pdpsf&prid=210ef74c-fbfb-48fb-ba71-31bd18b353a7
https://advance.lexis.com/search/?pdmfid=1000516&crid=ff871d55-0969-45a4-9d6f-f00413c1fbba&pdsearchterms=2019+Cal.App.+LEXIS+740&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=bf6_9kk&earg=pdsf&prid=da36d91b-6ca1-45a5-ae62-f921493bdbb9
https://advance.lexis.com/search/?pdmfid=1000516&crid=ff871d55-0969-45a4-9d6f-f00413c1fbba&pdsearchterms=2019+Cal.App.+LEXIS+740&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=bf6_9kk&earg=pdsf&prid=da36d91b-6ca1-45a5-ae62-f921493bdbb9
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requires a reasonable suspicion supported by articulable 

facts that criminal activity ñmay be afoot,ò and not absolute 

certainty that a crime is being committed.  (United States v. 

Darrell (5
th
 Cir. 2019) 945 F.3

rd
 929.)  

 

Chasing the Suspect:   

 

Trying to catch a person who runs from a consensual 

encounter is not a constitutional issue until he is caught.  A 

person is not actually detained (thus no Fourth 

Amendment violation) until he is either physically 

restrained or submits to an officerôs authority to detain him.  

(California v. Hodari D. (1991) 499 U.S. 621 [113 

L.Ed.2
nd

 690]; ñthreatening an unlawful detention,ò by 

chasing a person with whom a consensual encounter is 

being attempted, is not a constitutional violation in itself.  

See also United States v. Smith (9
th
 Cir. 2011) 633 F.3

rd
 

889.) 

 

Actions taken by the subject being chased, such as 

dropping contraband prior to being caught, will, if observed 

by the pursuing officer,  justify the detention once the 

subject is in fact caught.  (People v. Rodriguez (2012) 207 

Cal.App.4
th
 1540, 1543-1544.) 

 

Defendant who refused to submit to an illegal, 

suspicionless detention, physically threatening the officer 

before fleeing, could lawfully be arrested upon the making 

of the threat.  Therefore, arresting him after a foot pursuit 

was lawful.  (United States v. Caseres (9
th
 Cir. 2008) 533 

F.3
rd

 1064, 1069.) 

 

Defendant discarding a firearm as officers were attempting 

to (arguably) illegally arrest him, did not require the 

suppression of the firearm in that when the gun was 

discarded, defendant had not yet been ñtouchedò nor had he 

ñsubmittedò to the officers.  Thus, the Fourth Amendment 

was not yet implicated.  (United States v. McClendon (9
th
 

Cir. 2013) 713 F.3
rd

 1211, 1214-1217.) 

 

The Court noted that neither defendantôs temporary 

hesitation, nor the officerôs use of a firearm while 

telling him he was under arrest, alters the rule of 

Hodari D. (Id., at pp. 1216-1217.) 
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Photographic and Videotape Evidence: 

 

ñ(T)he police surveillance and photographing of defendant 

entering and exiting the drop-off point is not a subject of Fourth 

Amendment protection since defendant knowingly exposed his 

whereabouts in public.ò  (People v. Maury (2003) 30 Cal.4
th
 342, 

384-385.)   

 

Membership in a street gang is not in and of itself a crime.  (See 

P.C. § 186.22)  The practice of stopping, detaining, questioning, 

and perhaps photographing a suspected gang member, based solely 

upon the personôs suspected gang membership, is illegal.  (People 

v. Green (1991) 227 Cal.App.3
rd

 692, 699-700.) 

 

Stopping and detaining gang members for the purpose of 

photographing them is illegal without a reasonable suspicion of 

criminal activity.  Merely being a member of a gang, by itself, is 

neither illegal nor cause to detain.  (People v. Rodriguez (1993) 21 

Cal.App.4
th
 232, 239.) 

 

The Rodriguez court noted that; ñWhile this policy (of 

stopping and questioning all suspected gang members) may 

serve the laudable purpose of preventing crime, it is 

prohibited by the Fourth Amendment.ò  (Id., at p. 239; 

citing Brown v. Texas (1979) 443 U.S. 47, 52 [61 L.Ed.2
nd

 

357, 363].) 

 

ñVideo surveillance does not in itself violate a reasonable 

expectation of privacy. Videotaping of suspects in public places, 

such as banks, does not violate the Fourth Amendment; the 

police may record what they normally may view with the naked 

eye.  (Citation)ò (United States v. Taketa (9
th
 Cir, 1991) 923 F.2

nd
 

665, 667.) 

 

However, in a place where a person has a reasonable 

expectation of privacy, to videotape him without a courtôs 

authorization (i.e., a search warrant) is illegal.  (Id., at pp. 

675-677.) 

 

See P.C. § 632:  Illegal eavesdropping on confidential 

communications.   However, a hidden security video camera that 

takes pictures, but with no sound, is not a violation of section 632, 

but only because of the lack of a sound-recording capability.  

(People v. Drennan (2000) 84 Cal.App.4
th
 1349; specifically 

disagreeing with the earlier case of People v. Gibbons (1989) 215 
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Cal.App.3
rd

 1204, which held that surreptitiously video recording 

acts of sexual intercourse violated § 632, referring to sexual 

intercourse as a form of ñcommunication.ò) 

 

A warrantless videotape surveillance in the mailroom of a hospital, 

open to some 800 hospital employees but not of the defendantôs 

private workspace, did not violate the defendantôs expectation of 

privacy and was therefore lawful.  (United States v. Gonzalez (9
th
 

Cir. 2003) 328 F.3
rd

 543.) 

 

The Fourth Amendment's protections do not extend to 

information that a person voluntarily exposes to a government 

agent, including an undercover agent.  A defendant generally has 

no privacy interest in that which he voluntarily reveals to a 

government agent.  Therefore, a government agent may make a 

secret audio-video recording of a suspectôs statements even in the 

suspectôs own home, and those audio-video recordings, made with 

the consent of the government agent, do not require a warrant.  

(United States v. Wahchumwah (9
th
 Cir. 2013) 710 F.3

rd
 862, 866-

868; an investigation involving the illegal sale of eagle feathers under 

the Bald and Golden Eagle Protection Act (16 U.S.C § 668(a) 

and the Lacey Act (16 U.S.C. §§ 2271(a)(1) &  3373(d)(1)(B).) 

 

See also Maryland v. Macon (1985) 472 U.S. 463, 470-471 

[86 L.Ed.2
nd

 370]:  ñThe use of undercover officers is 

essential to the enforcement of vice laws. (Citation) An 

undercover officer does not violate the Fourth 

Amendment merely by accepting an offer to do business 

that is freely made to the public. A government agent, in 

the same manner as a private person, may accept an 

invitation to do business and may enter upon the premises 

for the very purposes contemplated by the occupant.ò 

 

The Court further noted that the fact that the technology is 

not generally available to the public, and is more intrusive 

than mere audio surveillance, is irrelevant to the Fourth 

Amendment analysis.  (Id., at p. 868.) 

 

However, the warrantless installation of a hidden video 

camera in a suspectôs home, leaving it operating after the 

informant leaves the premises, is a Fourth Amendment 

violation.  (United States v. Nerber (9th Cir. 2000) 222 

F.3
rd

 597, 604, fn. 5; United States v. Wahchumwah, 

supra., at p. 867.) 

 

http://www.lexis.com/research/buttonTFLink?_m=024f84cc6367e8855a79f97c16b7f7ae&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b710%20F.3d%20862%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=45&_butInline=1&_butinfo=16%20U.S.C.%20668&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLbVzB-zSkAz&_md5=6db1c4cffd2999581c30d48ba3892706
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A private citizen has a First Amendment right to videotape public 

officials (i.e., police officers) in a public place.  The arrest of a 

citizen for doing this, charging him with a Massachusetts state 

wiretapping violation, violated the citizenôs First and Fourth 

Amendment rights.  (Glik v. Cunniffe (1
st
 Cir. 2011) 655 F.3

rd
 78, 

82-84.) 

 

See also Turner v. Driver (5th Cir. 2017) 848 F.3
rd

 678, where it 

was held that at least until the decision in this case, whether or not 

the First Amendment protects a personôs right to record the police 

was an undecided issue in the Fifth Federal Circuit [Texas], 

providing the officers with qualified immunity when they detained 

him and took his video camera.  However, arresting him was 

clearly a Fourth Amendment violation for which the officers 

were not entitled to qualified immunity. 

 

In a trial for reckless driving, the Fourth Amendment did not 

require suppression of evidence obtained from defendantôs 

dashboard camera which was seized following a collision between 

his vehicle and a motorcycle.  The officerôs belief that defendant 

was driving recklessly was supported by friction marks at the 

scene.  Also, the officeerôs belief that defendant might seek to 

destroy the evidence was supported by his experience dealing with 

high-performance cars with dashboard cameras.  The fact that 

defendant removed the camera and placed it in his backpack, and 

defendantôs hesitancy to provide the camera, supported the 

officerôs belief on that issue, justifying the immediate seizure of 

the camera pending the obtaining of a search warrant to search it.  

(People v. Tran (2019) 42 Cal.App.5
th
 1.) 

 

On the issue of the constitutionality of the immediate 

seizure of defendantôs dash-cam, the Court noted the 

following:  ñA seizure is ófar less intrusive than a search.ô 

(United States v. Payton (9th Cir. 2009) 573 F.3
rd

 859, 

863.) . . . . Whereas a search implicates a personôs right to 

keep the contents of his or her belongings private, a seizure 

only affects their right to possess the particular item in 

question. (Segura v. United States (1984) 468 U.S. 796, 

806, 104 S. Ct. 3380, 82 L.Ed.2
nd

 599) . . . . Consequently, 

the police generally have greater leeway in terms of 

conducting a warrantless seizure than they do in carrying 

out a warrantless search. The United States Supreme Court 

has ófrequently approved warrantless seizures of property . . 

. for the time necessary to secure a warrant, where a 

https://advance.lexis.com/document/?pdmfid=1000516&crid=37ad31c7-71ce-4dcf-b8f4-c4b2dc476030&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5XBM-9NF1-JT99-2174-00000-00&pddocid=urn%3AcontentItem%3A5XBM-9NF1-JT99-2174-00000-00&pdcontentcomponentid=4860&pdshepid=urn%3AcontentItem%3A5XBR-5MF1-DXC7-F4XW-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=wpnqk&earg=sr0&prid=e24634be-0f21-4abf-bc65-7d1b5e42f95a
https://advance.lexis.com/document/?pdmfid=1000516&crid=37ad31c7-71ce-4dcf-b8f4-c4b2dc476030&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5XBM-9NF1-JT99-2174-00000-00&pddocid=urn%3AcontentItem%3A5XBM-9NF1-JT99-2174-00000-00&pdcontentcomponentid=4860&pdshepid=urn%3AcontentItem%3A5XBR-5MF1-DXC7-F4XW-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=wpnqk&earg=sr0&prid=e24634be-0f21-4abf-bc65-7d1b5e42f95a
https://advance.lexis.com/document/?pdmfid=1000516&crid=37ad31c7-71ce-4dcf-b8f4-c4b2dc476030&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5XBM-9NF1-JT99-2174-00000-00&pddocid=urn%3AcontentItem%3A5XBM-9NF1-JT99-2174-00000-00&pdcontentcomponentid=4860&pdshepid=urn%3AcontentItem%3A5XBR-5MF1-DXC7-F4XW-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=wpnqk&earg=sr0&prid=e24634be-0f21-4abf-bc65-7d1b5e42f95a
https://advance.lexis.com/document/?pdmfid=1000516&crid=37ad31c7-71ce-4dcf-b8f4-c4b2dc476030&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5XBM-9NF1-JT99-2174-00000-00&pddocid=urn%3AcontentItem%3A5XBM-9NF1-JT99-2174-00000-00&pdcontentcomponentid=4860&pdshepid=urn%3AcontentItem%3A5XBR-5MF1-DXC7-F4XW-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=wpnqk&earg=sr0&prid=e24634be-0f21-4abf-bc65-7d1b5e42f95a
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warrantless search was either held to be or likely would 

have been impermissible.ô (Ibid.)ò (Id., at p. 8.) 

 

See ñDetentionsò (Chapter 3), below. 

 

See also ñVideotaping and Photographing,ò under ñLaw 

Enforcement Technologyò (Chapter 11), below. 

 

Knock and Talks:  Where the officer does not have probable cause prior to 

the contact (thus, he is not able to obtain a search warrant), there is no 

constitutional impediment to conducting what is known as a ñknock and 

talk;ò i.e., making contact with the occupants of a residence at their front 

door for the purpose of asking for a consent to enter and/or to question the 

occupants.  (United States v. Cormier (9
th
 Cir. 2000) 220 F.3

rd
 1103.) 

 

State authority similarly upholds the practice.  (People v. Colt 

(2004) 118, Cal.App.4
th
 1404, 1410-1411.) 

 

Contacting a person at the front door of their residence, done in a 

non-coercive manner, is not a detention.  (United States v. Crapser 

(9
th
 Cir. 2007) 472 F.3

rd
 1141, 1145-1147.) 

 

See also People v. Michael (1955) 45 Cal.2
nd

 751, at page 754, 

where the California Supreme Court noted that: ñIt is not 

unreasonable for officers to seek interviews with suspects or 

witnesses or to call upon them at their homes for such purposes.  

Such inquiries, although courteously made and not accompanied 

with any assertion of a right to enter or search or secure answers, 

would permit the criminal to defeat his prosecution by voluntarily 

revealing all of the evidence against him and then contending that 

he acted only in response to an implied assertion of unlawful 

authority.ò   

 

The key to conducting a lawful ñknock and talk,ò when there is no 

articulable suspicion that can be used to justify an ñinvestigative 

detention,ò is whether ña reasonable person would feel free óto 

disregard the police and go about his business.ôò  [Citation]  If so, 

no articulable suspicion is required to merely knock on the 

defendantôs door and inquire of him who he is and/or to ask for 

consent to search.  (People v. Jenkins (2004) 119 Cal.App.4
th
 

368.) 

 

But see United States v. Jerez (7
th
 Cir. 1997) 108 F.3

rd
 684, where 

a similar situation was held to constitute an ñinvestigative 

detention,ò thus requiring an ñarticulable reasonable suspicionò to 
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be lawful, because the officers knocked on the motel room door in 

the middle of the night continually for a full three minutes, while 

commanding the occupants to open the door.   

 

An otherwise lawful ñknock and talk,ò where officers continued to 

press the defendant for permission to enter his apartment after his 

denial of any illegal activity, converted the contact into an unlawfully 

ñextendedò detention, causing the Court to conclude that a later 

consent-to-search was the product of the illegal detention, and thus 

invalid.  (United States v. Washington (9
th
 Cir. 2004) 387 F.3

rd
 

1060.) 

 

The information motivating an officer to conduct a knock and talk 

may be from an anonymous tipster.  There is no requirement that 

officers corroborate anonymous information before conducting a 

knock and talk.  (People v. Rivera (2007) 41 Cal.4
th
 304.) 

 

The United States Supreme Court has found it to be an open, 

undecided issue, with authority going both ways, as to whether it is 

lawful for an officer to conduct a ñknock and talkò at other than the 

front door, the Court declining to resolve the issue.  (Carroll v. 

Carman (2014) 574 U.S. 13 [135 S.Ct. 348; 190 L.Ed.2
nd

 311]; 

determining that the officer was entitled to qualified immunity in 

that the issue is the subject of some conflicting authority.) 

 

However, while declining to decide the correctness of the 

generally held opinion that a police officer, in making 

contact with a resident, is constitutionally bound to do no 

more than restrict his ñmovements to walkways, driveways, 

porches and places where visitors could be expected to go,ò 

the Court cited a number of lower federal and state 

appellate court decisions which have so held:  E.g., United 

States v. Titemore (2
nd

 Cir. 2006) 437 F.3
rd

 251; United 

States v. James (7
th 

Cir 1994) 40 F.3
rd

 850, vacated on 

other grounds at 516 U.S. 1022; United States v. Garcia 

(9
th
 Cir. 1993) 997 F.2

nd
 1273, 1279-1280; and State v. 

Domicz (2006) 188 N.J. 285, 302.   (Id., 19-20.) 

 

Conducting a ñknock and talkò to ask a homeowner about the 

strong odor of marijuana noted during a prior contact was upheld 

as reasonable, the Court noting that this conduct fell ñsquarely 

within the scope of the knock and talk exception.ò  (United States 

v. White (8
th
 Cir. MO 2019) 928 F.3

rd
 734.) 
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See ñKnock and Talk,ò below, under ñMiscellaneous Issues,ò 

under ñSearches of Residences and Other Buildingsò (Chapter 10), 

below. 
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Chapter 3: 
 

Detentions: 

 

General Rule:  A police officer has the right to stop and temporarily detain 

someone for investigation whenever the officer has a ñreasonable suspicionò 

some criminal activity is afoot and that the person was, . . . is, . . . or is about to be 

involved in that criminal activity.    (Terry v. Ohio (1968) 392 U.S. 1, 27 [88 S.Ct. 

1868; 20 L.Ed.2
nd

 889, 909]; People v. Walker (2012) 210 Cal.App.4
th
 1372, 

1381; (United States v. Williams (9th Cir. 2017) 846 F.3
rd

 303, 308-310; People 

v. Parrott (2017) 10 Cal.App.5
th
 485, 492, 494-495; People v. Fews (2018) 27 

Cal.App.5
th
 553, 559.) 

 

Often referred to as a ñTerry stop.ò  (See Thomas v. Dillard (9th Cir. 

2016) 818 F.3
rd

 864, 875.) 

 

ñDetentions are óseizures of an individual which are strictly limited in 

duration, scope and purpose, and which may be undertaken by the police 

ñif there is an articulable suspicion that a person has committed or is about 

to commit a crime.òôò  (People v. Gutierrez (2018) 21 Cal.App.5
th
 1146, 

1153; quoting Wilson v. Superior Court (1983) 34 Cal.3
rd

 777, 784.) 

 

ñ[T]o justify an investigative stop or detention the circumstances known or 

apparent to the officer must include specific and articulable facts causing 

him to suspect that (1) some activity relating to crime has taken place or is 

occurring or about to occur, and (2) the person he intends to stop or detain 

is involved in that activity.ò  (People v. Thomas (2018) 29 Cal.App.5
th
 

1107, 1115.); citing In re Tony C. (1978) 21 Cal.3
rd

 888, 893; People v. 

Souza (1994) 9 Cal.4
th
 224, 231; and Terry v. Ohio (1968) 392 U.S. 1, 30 

[20 L.Ed.2
nd

 889; 88 S. Ct. 1868].)  

 

But the other side of this coin dictates that: ñThe Fourth Amendment 

protects the óright of the people to be secure in their persons . . . against 

unreasonable searches and seizuresô by the government. U.S. Const. 

amend. IV. óThis inestimable right of personal security belongs as much 

to the citizen on the streets of our cities as to the homeowner closeted in 

his study to dispose of his secret affairs.ôò  (Thomas v. Dillard, supra, at 

p. 874; quoting Terry v. Ohio, supra, at pp. 8-9.) 

 

In perhaps an understatement, it has been noted that; ñ(t)he 

interaction between a peace officer and a person suspected of 

committing a crime is not a game.ò  (People v. Quick (2016) 5 

Cal.App.5
th
 1006, 1008; chastising a detained defendant for 

attempting to create his own ñódo it yourselfô suppression motionò 

https://advance.lexis.com/search/?pdmfid=1000516&crid=d3dcd7d8-ffe3-4413-981c-c903c9a816c3&pdsearchterms=2018+Cal.+App.+LEXIS+1130&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=g7d59kk&earg=pdpsf&prid=9e80f907-1982-4308-aa72-02ae8c91b987
https://advance.lexis.com/search/?pdmfid=1000516&crid=d3dcd7d8-ffe3-4413-981c-c903c9a816c3&pdsearchterms=2018+Cal.+App.+LEXIS+1130&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=g7d59kk&earg=pdpsf&prid=9e80f907-1982-4308-aa72-02ae8c91b987
https://advance.lexis.com/search/?pdmfid=1000516&crid=d3dcd7d8-ffe3-4413-981c-c903c9a816c3&pdsearchterms=2018+Cal.+App.+LEXIS+1130&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=g7d59kk&earg=pdpsf&prid=9e80f907-1982-4308-aa72-02ae8c91b987
https://advance.lexis.com/search/?pdmfid=1000516&crid=d3dcd7d8-ffe3-4413-981c-c903c9a816c3&pdsearchterms=2018+Cal.+App.+LEXIS+1130&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=g7d59kk&earg=pdpsf&prid=9e80f907-1982-4308-aa72-02ae8c91b987
https://advance.lexis.com/search/?pdmfid=1000516&crid=d3dcd7d8-ffe3-4413-981c-c903c9a816c3&pdsearchterms=2018+Cal.+App.+LEXIS+1130&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=g7d59kk&earg=pdpsf&prid=9e80f907-1982-4308-aa72-02ae8c91b987
https://advance.lexis.com/search/?pdmfid=1000516&crid=9a75ff19-de73-4be4-ac9d-aa72c4d37c62&pdsearchterms=818+F.3d+864&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=btbk9kk&earg=pdpsf&prid=c6fcf9bc-2fa6-4c96-b769-72fe3ac250cb
https://advance.lexis.com/search/?pdmfid=1000516&crid=9a75ff19-de73-4be4-ac9d-aa72c4d37c62&pdsearchterms=818+F.3d+864&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=btbk9kk&earg=pdpsf&prid=c6fcf9bc-2fa6-4c96-b769-72fe3ac250cb
https://advance.lexis.com/search/?pdmfid=1000516&crid=9a75ff19-de73-4be4-ac9d-aa72c4d37c62&pdsearchterms=818+F.3d+864&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=btbk9kk&earg=pdpsf&prid=c6fcf9bc-2fa6-4c96-b769-72fe3ac250cb
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by throwing his jacket containing a controlled substance into his 

vehicle, along with the car keys, and locking the door.) 

 

The officerôs belief that two subjects are engaged in an act of 

domestic violence by itself is insufficient to justify a detention and 

a frisk for weapons absent some other facts indicating that at least 

one of the subjects is armed.  (Thomas v. Dillard, supra, at pp. 

875-886; but see dissent at pp. 892-901, arguing that the fact alone 

that domestic violence is involved, given the dangerousness of 

domestic violence incidents, is sufficient to justify a patdown for 

weapons.) 

 

Nor did the suspectôs non-compliance with the officerôs 

illegal order to submit to a frisk make the subsequent 

continued detention lawful.  (Id, at p. 889.) 

 

Also, merely being present at the scene of some unexplained police 

activity, being observed opening a garage door, appearing to be 

surprised, and wearing baggie clothing with the pockets apparently 

being ñfull of items,ò held not to justify a ñTerry stopò nor a 

patdown of the defendantôs clothing.  (United States v. Job (9
th
 

Cir. 2017) 871 F.3
rd

 852, 861.) 

 

ñóA person is seized by the police and thus entitled to challenge the 

government's action under the Fourth Amendment when the officer, ñby 

means of physical force or show of authority,ò terminates or restrains his 

freedom of movement, [citation] óthrough means intentionally appliedô 

[citation].ôò (People v. Arebalos-Cabrera (2018) 27 Cal.App.5
th
 179, 186; 

quoting Brendlin v. California (2007) 551 U.S. 249, 254 [168 L.Ed.2
nd

 

132; 127 S.Ct. 2400].) 

 

Note:  Detentions are sometimes referred to in the case law as simply 

ñinvestigative stops,ò particularly by the federal courts.  (See United 

States v. Kim (9
th
 Cir. 1994) 25 F.3

rd
 1426; and United States v. Summers 

(9
th
 Cir. 2001) 268 F.3

rd
 683.) 

 

Purpose:   
 

A detention is allowed so a peace officer may have a reasonable amount of 

time to investigate a personôs possible involvement in an actual or 

perceived criminal act, allowing the officer to make an informed decision 

whether to arrest, or to release, the subject.  ñAn investigative detention 

must be temporary and last no longer than is necessary to effectuate the 

purpose of the stop.  Similarly, the investigative methods employed should 

be the least intrusive means reasonably available to verify or dispel the 

https://advance.lexis.com/search/?pdmfid=1000516&crid=65e98206-304b-4ee5-9b8f-24ce697aebc7&pdsearchterms=27+Cal.App.5th+179&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=tyd59kk&earg=pdpsf&prid=8f3a7a61-4445-4e14-9a41-b05f04008864
https://advance.lexis.com/search/?pdmfid=1000516&crid=65e98206-304b-4ee5-9b8f-24ce697aebc7&pdsearchterms=27+Cal.App.5th+179&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=tyd59kk&earg=pdpsf&prid=8f3a7a61-4445-4e14-9a41-b05f04008864
https://advance.lexis.com/search/?pdmfid=1000516&crid=65e98206-304b-4ee5-9b8f-24ce697aebc7&pdsearchterms=27+Cal.App.5th+179&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=tyd59kk&earg=pdpsf&prid=8f3a7a61-4445-4e14-9a41-b05f04008864
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officerôs suspicion in a short period of time.ò  (In re Antonio B. (2008) 

166 Cal.App.4
th
 435, 440.) 

 

Show of Authority: 

 

ñóIn situations involving a show of authority, a person is seized ñif óin 

view of all of the circumstances surrounding the incident, a reasonable 

person would have believed that he was not free to leave,ôòò or 

óñóotherwise terminate the encounteròôò [citation], and if the person 

actually submits to the show of authority [citation].òò (Italics added; 

People v. Arebalos-Cabrera (2018) 27 Cal.App.5
th
 179, 186; quoting 

People v. Brown (2015) 61 Cal.4
th
 968, 974.) 

 

ñA detention occurs when an officer intentionally applies physical 

restraint or initiates a show of authority to which an objectively reasonable 

person innocent of wrongdoing would feel compelled to submit, and to 

which such a person in fact submits.ò   (People v. Linn  (2015) 241 

Cal.App.4
th
 46, 57; see also People v. Parrott (2017) 10 Cal.App.5

th
 485, 

492.) 

 

ñA seizure of the person occurs óñwhenever a police officer óby means of 

physical force or show of authorityô restrains the liberty of a person to 

walk away.òôò  (People v. Thomas (2018) 29 Cal.App.5
th
 1107, 1112-

1113.); citing People v. Douglas (2015) 240 Cal.App.4
th
 855, 860, which 

in turn quoted People v. Ceils (2004) 33 Cal.4
th
 667, 673;  see also People 

v. Brown (2015) 61 Cal.4
th
 968, 976ï977.) 

 

Blocking a vehicle in, in which defendant was a passenger, with two 

police cars constitutes sufficient ñshow of authorityò to deem defendant to 

have been detained.  (United States v. Hester (3
rd

 Cir. NJ 2018) 910 F.3
rd

 

78; the Court ruling that the detention was lawful given the suspicious 

circumstances of being parked illegal outside a liquor store where the 

officers knew drug dealing to be common.) 

 

Although ñconsensual encounters present no constitutional concerns and 

do not require justification . . . ówhen the officer, by means of physical 

force or show of authority, has in some way restrained the liberty of a 

citizen,ô the officer effects a seizure of that person, which must be justified 

under the Fourth Amendment to the United States Constitution.ò   

(People v. Brown (2015) 61 Cal.4
th
 968, 974, where the officer pulled his 

patrol car in behind the defendantôs car and activated his emergency lights, 

quoting Florida v. Bostic (1991) 501 U.S. 429, 434 [115 L.Ed.2
nd

 389], 

the Court held that the stop was supported by a reasonable suspicion.) 

 

https://advance.lexis.com/search/?pdmfid=1000516&crid=65e98206-304b-4ee5-9b8f-24ce697aebc7&pdsearchterms=27+Cal.App.5th+179&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=tyd59kk&earg=pdpsf&prid=8f3a7a61-4445-4e14-9a41-b05f04008864
https://advance.lexis.com/search/?pdmfid=1000516&crid=d3dcd7d8-ffe3-4413-981c-c903c9a816c3&pdsearchterms=2018+Cal.+App.+LEXIS+1130&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=g7d59kk&earg=pdpsf&prid=9e80f907-1982-4308-aa72-02ae8c91b987
https://advance.lexis.com/search/?pdmfid=1000516&crid=d3dcd7d8-ffe3-4413-981c-c903c9a816c3&pdsearchterms=2018+Cal.+App.+LEXIS+1130&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=g7d59kk&earg=pdpsf&prid=9e80f907-1982-4308-aa72-02ae8c91b987
https://advance.lexis.com/search/?pdmfid=1000516&crid=d3dcd7d8-ffe3-4413-981c-c903c9a816c3&pdsearchterms=2018+Cal.+App.+LEXIS+1130&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=g7d59kk&earg=pdpsf&prid=9e80f907-1982-4308-aa72-02ae8c91b987
https://advance.lexis.com/search/?pdmfid=1000516&crid=d3dcd7d8-ffe3-4413-981c-c903c9a816c3&pdsearchterms=2018+Cal.+App.+LEXIS+1130&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=g7d59kk&earg=pdpsf&prid=9e80f907-1982-4308-aa72-02ae8c91b987
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See ñOverwhelming Show of Force,ò under ñIndicators of a Arrest,ò 

below. 

 

Standard of Proof; ñReasonable Suspicion:ò 

 

See ñReasonable Suspicion,ò under ñStandards of Proof,ò under ñThe 

Fourth Amendment, United States Constitutionò (Chapter 1), above. 

 

 ñIn contrast to a full-blown arrest, an investigatory stop need only be 

justified by reasonable suspicion.ò  (Sialoi v. City of San Diego (9
th
 Cir. 

May 24, 2016) 823 F.3
rd

 1223, 1232; see also p. 1235.) 

 

ñThe Fourth Amendment protects against unreasonable searches and 

seizures. (U.S. Const., 4th Amend.; Terry v. Ohio, supra, 392 U.S. at p. 

8.) óA detention is reasonable under the Fourth Amendment when the 

detaining officer can point to specific articulable facts that, considered in 

light of the totality of the circumstances, provide some objective 

manifestation that the person detained may be involved in criminal 

activity.ò (People v. Souza (1994) 9 Cal.4
th
 224, 231 . . . .) Such 

ñreasonable suspicionò cannot be based solely on factors unrelated to the 

defendant, such as criminal activity in the area. (See Illinois v. Wardlow 

(2000) 528 U.S. 119, 124 . . . [individualôs presence in an area of expected 

criminal activity not alone sufficient to support reasonable suspicion he or 

she is committing a crime].)ò  (People v. Casares (2016) 62 Cal.4
th
 808, 

837-838.) 

 

ñThere are two different bases for detaining an individual short of having 

probable cause to arrest: (1) reasonable suspicion to believe the individual 

is involved in criminal activity (Terry v. Ohio (1968) 392 U.S. 1, 30-31 

[20 L.Ed.2
nd

 889, 88 S.Ct. 1868) and (2) advance knowledge that the 

individual is on searchable probation or parole (In re Jaime P. (2006) 40 

Cal.4
th
 128, 136, 139 . . . ; People v. Reyes (1998) 19 Cal.4

th
 743, 754 . . . 

.)ò   (People v. Douglas (2015) 240 Cal.App.4
th
 855, 863-873.) 

 

See ñFourth Waiver Searches,ò below. 

 

ñA detention is reasonable under the Fourth Amendment when the 

detaining officer can point to specific articulable facts that, considered in 

light of the totality of the circumstances, provide some objective 

manifestation that the person detained may be involved in criminal 

activity.ò  People v. Suff (2014) 58 Cal.4
th
 1013, 1053; quoting People v. 

Hernandez (2008) 45 Cal.4
th
 295, 299; see also People v. Fews (2018) 27 

Cal.App.5
th
 553, 559-560.) 
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An officer ñmay ódraw on their own experience and specialized training to 

make inferences from and deductions about the cumulative information 

available to them that ñmight well elude an untrained person.òôò  (People 

v. Parrott (2017) 10 Cal.App.5
th
 485, 495.) 

 

Although ñconsensual encounters present no constitutional concerns and 

do not require justification . . . ówhen the officer, by means of physical 

force or show of authority, has in some way restrained the liberty of a 

citizen,ô the officer effects a seizure of that person, which must be justified 

under the Fourth Amendment to the United States Constitution.ò   

(People v. Brown (2015) 61 Cal.4
th
 968, 974, where the officer pulled his 

patrol car in behind the defendantôs car and activated his emergency lights, 

quoting Florida v. Bostic (1991) 501 U.S. 429, 434 [115 L.Ed.2
nd

 389], 

the Court held that the stop was supported by a reasonable suspicion.) 

 

 ñ[A]n investigative stop or detention predicated on mere curiosity, rumor, 

or hunch is unlawful, even though the officer may be acting in complete 

good faith.ò  (In re Tony C. (1978) 21 Cal.3
rd

 888, 893; (People v. 

Thomas (2018) 29 Cal.App.5
th
 1107, 1115.); ñA vague description does 

not provide reasonable suspicion to stop every person falling within that 

vague description. . . . A more detailed description, including such 

characteristics as age, hair or eye color, attire, height and build combined 

with additional suspicious circumstances, might reasonably justify a 

detention.ò   

 

Officers were looking for someone reported as a male, black adult 

wearing a gray hooded sweatshirt and black pants.  Defendant 

(presumably a Black male), who was the only one in the area (70 

to 80 yards from the complaining business) almost 2½ hours later, 

and was found by officers wearing ñbulky clothing, bulky hooded 

sweatshirt and bulky pants, as well as a windbreaker jacket on top 

of that,ò in an area where there were a lot of homeless people.  Add 

to this that defendant was not reported to be doing anything illegal, 

except to be ñharassingò passers-by, the Court held this to be 

insufficient to constitute reasonable suspicion sufficient to justify a 

detention, or the subsequent patdown.  (Ibid.) 

 

The Court in Thomas did note that ñ(a) general description 

combined with a close temporal and geographical connection 

between the crime and the suspects, may justify a detention.ò  (Id., 

at p. 1116; citing People v. Conway (1994) 25 Cal.App.4
th
 385, 

390 [detention lawful where stop occurred within two minutes of 

receiving report of a burglary]; People v. Lazanis (1989) 209 

Cal.App.3
rd

 49, 54 [detention lawful stop occurred within moments 

of burglary report]; and People v. McCluskey (1981) 125 
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Cal.App.3
rd

 220, 223  [lawful detention description included 

height, race, facial hair, approximate age and general clothing, stop 

conducted within five minutes of report of robbery].  However, in 

Thomas, defendant was not contacted until almost 2½ hours after 

the 9-1-1 call to the police department, and was found some 70 to 

80 yards away from where he was reported to have been, in an area 

with ñsignificant foot trafficò in the middle of the day.   

 

However, ordering a person out of his house with only a reasonable 

suspicion to believe that he might be involved in criminal activity, and to 

back up as he did so, holding onto him (albeit without handcuffs) with his 

hands behind his back while asking for his consent to search his person, 

was illegal.  Full probable cause was necessary.  (People v. Lujano (2014) 

229 Cal.App.4
th
 175, 185-189; The subsequent consent to search his 

person and his house was the product of that illegal detention and invalid.) 

 

ñReasonable suspicion óexists when an officer is aware of specific, 

articulable facts which, when considered with objective and reasonable 

inferences, form a basis for particularized suspicion.ôò  (United States v. 

Landeros (9
th
 Cir. 2019) 913 F.3

rd
 862, 868; quoting United States v. 

Montero-Camargo (9
th
 Cir. 2000) 208 F.3

rd
 1122, 1129.) 

 

There was insufficient reasonable suspicion to justify a detention merely 

by defendant being parked at the side of the road with his fog lamps, but 

not headlights, were illuminated.  (People v. Kidd (2019) 36 Cal.App.5
th
 

12, 21-23.) 

 

Veh. Code § 24403(a) provides that a motor vehicle ñmay be 

equipped with not more than two foglamps that may be used with, 

but may not be used in substitution of, headlamps.ò It is not, 

however, a violation to use only fog lamps while parked. (See Veh. 

Code § 24400(b), requiring lighted headlamps while a vehicle is 

ñoperated during darkness, or inclement weather, or both.ò) (Ibid.) 

 

The detention of a 74-year old female resident of a mobile home for one 

hour while executing a search warrant was held to be reasonable. (Blight  

v. City of Manteca (9
th
 Cir. 2019) 944 F.3

rd
 1061, 1068.) 

 

The Fourth Amendment was held to require suppression of drug 

evidence where a U.S. Customs and Border Protection agent did not have 

sufficient reasonable suspicion for a traffic stop based on the facts that 

defendant was driving in a known drug trafficking corridor in a vehicle 

that had crossed the U.S.-Mexico border a week earlier and that she 

slowed and moved over behind the agent after he pulled alongside her 

vehicle in an unmarked car. ñ(W)hen the agent pulled alongside defendant, 
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it was his conduct that looked suspicious, not hers.ò  It was also noted that 

the Customs and Border Protection agentôs instinct, even though based on 

training in ñbehavior analysisò and experience, was not enough to justify 

stopping a vehicle and searching it.  (People v. Mendoza (Feb. 5, 2020) __ 

Cal.App.5
th
 __ [2020 Cal.App. LEXIS 90].) 

 

Test:  Generally, a person is detained if a reasonable person in the suspectôs 

shoes, under the circumstances, would have known that he or she is not free to 

leave.  (People v. Rios (2011) 193 Cal.App.4
th
 584, 592; People v. Walker (2012) 

210 Cal.App.4
th
 1372, 1382; People v. Parrott (2017) 10 Cal.App.5

th
 485, 492.) 

 

However, courts also consider the reasonableness of the officerôs actions, 

under the circumstances, and may find a detention only, despite the 

suspectôs reasonable belief that he is under arrest.  (See People v. Pilster 

(2006) 138 Cal.App.4
th
 1395, 1406, below.) 

 

The fact that ñan encounter is not a seizure when a reasonable person 

would feel free to leave do(es) not mean that an encounter is a seizure just 

because a reasonable person would not feel free to leave.ò  There must be 

ñan intentional acquisition of physical control.ò  A detention occurs ñonly 

when there is a governmental termination of freedom of movement 

through means intentionally applied.ò  (United States v. Nasser (9
th
 Cir. 

2009) 555 F.3
rd

 722; defendant stopped his vehicle on his own even 

though Border Patrol agents had not intended to stop him.  Resulting 

observations, made before defendant was detained, were lawful.) 

 

A detention is a ñseizureò for purposes of the Fourth Amendment, and 

occurs whenever a law enforcement officer, by means of physical force or 

show of authority, in some way restrains the liberty of a citizen.  (Florida 

v. Bostick (1991) 501 U.S. 429, 434 [115 L.Ed.2
nd

 389, 398]; People v. 

Rios, supra.) 

 

ñThe Fourth Amendment prohibits óunreasonable searches and 

seizuresô by the Government, and its protections extend to brief 

investigatory stops of persons or vehicles that fall short of 

traditional arrest.ò  (United States v. Arvizu (2002) 534 U.S. 266, 

273 [151 L.Ed.2
nd

 740, 749].) 

 

ñIn situations involving a show of authority, a person is seized óif 

ñin view of all of the circumstances surrounding the incident, a 

reasonable person would have believed that he was not free to  

leave,òôò or ñóñotherwise terminate the encounteròô (quoting 

Brendlin v. California (2007) 551 U.S. 249, 254-255 [168 

L.Ed.2
nd

 142].), and if the person actually submits to the show of 
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authority.ò  (People v. Brown (2015) 61 Cal.4
th
 968, 974; see also 

People v. Linn  (2015) 241 Cal.App.4
th
 46.) 

 

The California Supreme Court in Brown explains the 

analytical sequence depending upon the circumstances.  

Citing United States v. Mendenhall, 446 U.S. 544, 554 [64 

L. Ed.2
nd

 497], the Court held that a seizure occurs if  ñin 

view of all of the circumstances surrounding the incident, a 

reasonable person would have believed that he was not free 

to leave.ò  If, however, the circumstances did not allow for 

the defendant to leave, such as when he is a passenger on a 

bus (see Florida v. Bostic (1991) 501 U.S. 429, 434-435 

[115 L.Ed.2
nd

 389, 398-399]) then the test is whether ña 

reasonable person would feel free to decline the officersô 

requests or otherwise terminate the encounter.ò  When the 

suspect is the passenger in a motor vehicle driven by 

another which is stopped by police, we must ask whether 

ñany reasonable passenger would have understood the 

police officers to be exercising control to the point that no 

one in the car was free to depart without police 

permission.ò  (Brendlin v. California (2007) 551 U.S. 249, 

254-255 [168 L.Ed.2
nd

 142].)  The Court also compared the 

circumstances such as described in California v. Hodari D. 

(1991) 499 U.S. 621 [113 L.Ed.2
nd

 690], where it was held 

that a person who lawfully runs from the police, there being 

no reasonable suspicion which would have allowed for his 

detention, a person is not actually detained (thus no Fourth 

Amendment issue) until he is either physically restrained 

or submits to an officerôs authority to detain him.  (Id., at 

pp. 975-980.) 

 

ñA seizure of the person within the meaning of the Fourth  and 

Fourteenth Amendments occurs when ótaking into account all the 

circumstances surrounding the encounter, the police conduct would ñhave 

communicated to a reasonable person that he was not at liberty to ignore 

the police presence and go about his business.òô [Citations]ò  (Kaupp v. 

Texas (2003) 538 U.S. 626, 629 [155 L.Ed.2
nd

 814, 819-820].) 

 

A person is not actually detained (thus no Fourth Amendment issue) 

until he is either physically restrained or submits to an officerôs authority 

to detain him.  (California v. Hodari D. (1991) 499 U.S. 621 [113 

L.Ed.2
nd

 690]; ñthreatening an unlawful detention,ò by chasing a person 

upon whom a consensual encounter is attempted, is not a constitutional 

violation in itself.) 
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See also United States v. McClendon (9
th
 Cir. 2013) 713 F.3

rd
 

1211, 1216-1217; where defendant was threatened with an 

arguably illegal arrest, resulting in him discarding a firearm.  The 

firearm was held to be admissible in that the officers had yet to 

ñtouchò defendant, nor had he yet ñsubmitted,ò when the gun was 

tossed.   

 

ñA person is seized by the police and thus entitled to challenge the 

governmentôs action under the Fourth Amendment when the officer óby 

means of physical force or show of authorityô óterminates or restrains his 

freedom of movement.ô (Citations)ò  (Brendlin v. California (2007) 551 

U.S. 249 [168 L.Ed.2
nd

 132]; People v. Zamudio (2008) 43 Cal.4
th
 327, 

341-342; Nelson v. City of Davis (9
th
 Cir. 2012) 685 F.3

rd
 867, 875.) 

 

Burden of Proof: 

 

It is the prosecutionôs burden to prove ñthat the warrantless search or 

seizure was reasonable under the circumstances.ò (People v. Williams 

(1999) 20 Cal.4
th
 119, 130. People v. Thomas (2018) 29 Cal.App.5

th
 1107, 

1114.) 

 

Factors: 

 

Factors to consider when determining whether a person has been detained 

include: 

 

¶ The number of officers involved. 

¶ Whether weapons were displayed. 

¶ Whether the encounter occurred in a public or nonpublic setting. 

¶ Whether the officersô officious or authoritative manner would 
imply that compliance would be compelled. 

¶ Whether the offices advised the detainee of his right to terminate 

the encounter. 

 

(Orhorhaghe v. INS (9
th
 Cir. 1994) 38 F.3

rd
 488, 494-496; United 

States v. Washington (9
th
 Cir. 2004) 387 F.3

rd
 1060, 1068; (United 

States v. Brown (9
th
 Cir. 2009) 563 F.3

rd
 410, 415; People v. 

Davidson (2013) 221 Cal.App.4
th
 966, 972 In re J.G. (2014) 228 

Cal.App.4
th
 402, 409-410; People v. Arebalos-Cabrera (2018) 27 

Cal.App.5
th
 179, 186.) 

 

Note :  United States v. Brown, supra, is also instructive in 

how removing some of the above listed factors can convert 

what appeared to be an arrest back into merely a detention 
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or even a consensual encounter; e.g., putting the firearms 

away, removing the handcuffs, telling the subject that she 

was not under arrest, and then letting her return to her 

apartment unaccompanied. 

 

As analyzed by a California state court, the relevant factors include: 

 

¶ A threatening police presence; 

¶ The display of a weapon by an officer; 

¶ The physical touching of the citizen approached; 

¶ The officerôs language or voice indicating compliance with police 
demands might be compelled. 

 

(People v. Walker (2012) 210 Cal.App.4
th
 1372, 1382.) 

 

ñThe officerôs uncommunicated state of mind and the individual citizenôs 

subjective belief are irrelevant in assessing whether a seizure triggering 

Fourth Amendment scrutiny has occurred.ò (People v. Arebalos-Cabrera 

(2018) 27 Cal.App.5
th
 179, 186-187; quoting In re Manuel G. (1997) 16 

Cal.4
th
 805, 821.) 

 

Also, ña police officerôs admonition that the driver is ófree to goô is an 

important factor in the Fourth Amendment analysis. (See, e.g., State v. 

Green (2003) 375 Md. 595, 618 [826 A.2d 486].) However, because 

courts must consider the totality of the circumstances in deciding whether 

a detention has occurred, the presence or absence of this admonition is not 

determinative if other factors show that a reasonable person would in fact 

feel free to leave or otherwise terminate the encounter (or not).ò  (People 

v. Arebalos-Cabrera, supra, at p. 188.) 

 

On Appeal: 

 

On appeal, an appellate court reviews reasonable suspicion determinations 

de novo.  (United States v. Raygoza-Garcia (9
th
 Cir. 2018) 902 F.3

rd
 994, 

999; citing United States v. Valdes-Vega (9
th
 Cir. 2013) 738 F.3

rd
 1074, 

1077). 

 

An appellate court reviews a district courtôs finding of facts for 

clear error, giving ñdue weightò to the trial courtôs and officerôs 

inferences drawn from those facts, deferring to the inferences 

drawn by the district court and the officers on the scene, not just 

the district courtôs factual findings.   (United States v. Raygoza-

Garcia, supra, citing United States v. Arvizu (2002) 534 U.S. 266, 

278 [122 S. Ct. 744; 151 L.Ed.2
nd

 740].)  
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https://advance.lexis.com/search/?pdmfid=1000516&crid=014b490f-2b37-44d3-afb1-a0718cb1418f&pdsearchterms=902+F.3rd+994&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=g7d59kk&earg=pdpsf&prid=74d110b1-a81c-4160-9792-a4162f2ecf06
https://advance.lexis.com/search/?pdmfid=1000516&crid=014b490f-2b37-44d3-afb1-a0718cb1418f&pdsearchterms=902+F.3rd+994&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=g7d59kk&earg=pdpsf&prid=74d110b1-a81c-4160-9792-a4162f2ecf06
https://advance.lexis.com/search/?pdmfid=1000516&crid=014b490f-2b37-44d3-afb1-a0718cb1418f&pdsearchterms=902+F.3rd+994&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=g7d59kk&earg=pdpsf&prid=74d110b1-a81c-4160-9792-a4162f2ecf06
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Patdown for Weapons During a Detention: 

 

A ñstop and friskò (where a patdown for weapons is conducted during a 

detention) is constitutionally permissible if two conditions are met: 

 

¶ The investigatory stop must be lawful; i.e., when a police officer 

reasonably suspects that the person apprehended is committing or 

has committed a criminal offense. 

 

¶ The police officer must reasonably suspect that the person stopped 

is armed and dangerous.   

 

(Arizona v. Johnson (2009) 555 U.S. 323 [172 L.Ed.2
nd

 694].) 

 

ñA police officer has a strong need to practice caution and self-protection 

when on patrol.ò  (People v. Parrott (2017) 10 Cal.App.5
th
 485, 495-496; 

a patdown for firearms was justified by a nervous suspectôs continual 

touching of a buldge in his sweatshirt and his physical resistence to being 

detained.) 

 

See ñFrisks,ò under ñSearches with Less Than Probable Cause,ò under 

ñSearches of Personsò (Chapter 8), below. 

 

Officer Safety: 

 

The plight of police officers and the dangers they face on the streets are 

not lost on the courts: 

 

ñ(E)ven when a police officer is careful, he is still subject to attack.  

The judiciary should not ólightly second guessô an officerôs 

decision to conduct a óstop and frisk . . . .  (P)olice officers (are) 

entitled to protect themselves during a detention: óThis is a rule of 

necessity to which a right even as basic as that of privacy must 

bow.  To rule otherwise would be inhumanely to add another 

hazard to an already very dangerous occupation.  Our zeal to fend 

off encroachments upon the right of privacy must be tempered by 

remembrance that ours is a government of laws, to preserve which 

we require law enforcementðlive ones.  Without becoming a 

police state, we may still protect the policemanôs status.ô [Citation 

omitted]ò  (In re Richard G. (2009) 173 Cal.App.4
th
 1252, 1255.) 

 

ñ(L)aw enforcement officers may lawfully detain a defendant when 

detention is necessary to determine the defendantôs connection with the 

subject of a search warrant and related to the need of ensuring officer 
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safety.ò  (People v. Steele (2016) 246 Cal.App.4
th
 1110, 1116-1117; 

recognizing ñofficer safetyò as ña weighty public interest,ò and citing 

People v. Glaser (1995) 11 Cal.4
th
 354, 365.)   

 

Glaser involved the temporary detention of the defendant by 

putting him on the ground and handcuffing him when he suddenly 

showed up at a residence that the officers were just about to enter 

to execute a search warrant.  The detention was upheld as 

necessary for officer safety under the circumstances.   

 

Steele involved the defendantôs detention when he was driving a 

second vehicle that was caught between the officersô vehicle and 

another car that the officers were attempting to stop late at night in 

a dimly lit area.  Finding that defendant had been detained, the 

detention was upheld for officer safety reasons. 

 

The U.S. Supreme Court has ruled that for officer safety purposes, 

passengers in a lawfully stopped vehicle may be ordered to exit the 

vehicle.  Passengers, by virtual of merely being present in a lawfully 

stopped vehicle, are detained.  If anything, the need to protect the safety of 

the officers is even greater when he must deal with more than just a lone 

driver.  (Maryland v. Wilson (1997) 519 U.S. 408 [137 L.Ed.2
nd

 41]; see 

also Ruvalcata v. City of Los Angeles (9
th
 Cir. 1995) 64 F.3

rd
 1323.) 

 

Blocking a vehicle in, in which defendant was a passenger,  with 

two police cars constitutes sufficient ñshow of authorityò to deem 

defendant to have been detained.  (United States v. Hester (3
rd

 Cir. 

NJ 2018) 910 F.3
rd

 78; the Court ruling that the detention was 

lawful given the suspicious circumstances of being parked illegal 

outside a liquor store where the officers knew drug dealing to be 

common.) 

 

An occupant of a house being subjected to a search pursuant to a search 

warrant may be detained during the search (1) in order to prevent flight, 

(2) to minimize the risk of harm to the officers, and (3) to facilitate an 

orderly search through cooperation of the residents.  (Michigan v. 

Summers (1981) 452 U.S. 692, 702-703 [69 L.Ed.2
nd

 340, 349-350].) 

 

This includes those who otherwise are not necessarily involved in 

the suspected criminal activity.  (Bailey v. United States (2013) 

568 U.S. 186, 192-202 [133 S.Ct. 1031, 1037-1043; 185 L.Ed.2
nd

 

19]; citing Muehler v. Mena (2005) 544 U.S. 93 [161 L.Ed.2
nd

 

299].)  
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The Ninth Circuit has ruled that the rule of Summers does not 

apply to the execution of an arrest warrant.  (Sharp v. County of 

Orange (9
th
 Cir. 2017) 871 F.3

rd
 901, 912-916.)  California 

disagrees.  (People v. Hannah (1997) 51 Cal.App.4
th
 1335.) 

 

Also, the rule of Summers cannot be used as an excuse for the 

mass detention and interrogation of suspected illegal aliens at a 

factory when the ruse used to gain access to the factory and the 

suspects was a search warrant for employement documents.  (Cruz 

v. Barr (9
th
 Cir. 2019) 926 F.3

rd
 1128.) 

  

Detention Without a Reasonable Suspicion:  In some instances, a person may be 

lawfully detained even though there is no reasonable suspicion to believe that he, 

himself, is involved in criminal activity.   

 

See ñOfficer Safety,ò Above. 

 

The United States Supreme Court has held that at least in a private motor 

vehicle (as opposed to a taxi, bus, or other common carrier), the passenger, 

by virtue of being in a vehicle stopped for a possible traffic infraction, is 

in fact detained, giving him the right to challenge the legality of the traffic 

stop.  (Brendlin v. California (2007) 551 U.S. 249 [127 S.Ct. 2400; 168 

L.Ed.2
nd

 132].) 

 

The test is whether, ñin view of all of the circumstances 

surrounding the incident, a reasonable person would have believed 

that he was not free to leave.ò  Or, in the case where the person has 

no desire to leave, ñwhether óa reasonable person would feel free to 

decline the officersô requests or otherwise terminate the 

encounter.ôò   (Id., 127 S.Ct., at pp. 2405-2406.) 

 

If the driver is stopped for a traffic-related offense, a ñpassenger 

will expect to be subject to some scrutiny, and his attempt to leave 

the scene would be so obviously likely to prompt an objection 

from the officer that no passenger would feel free to leave in the 

first place.ò  If the driver is stopped for something unrelated to his 

driving, a ñpassenger will reasonably feel subject to suspicion 

owning to close associationò with the driver.  (Id., 127 S.Ct., at p. 

2407.) 

 

Although Brendlin, on its face, appears to deal only with the right 

(i.e., ñstandingò) of the passenger to challenge the legality of the 

traffic stop (Brendlin v. California, supra., at pp. 256-259.), and 

arguably was not intended as authority for the continued detention 

of a passenger who might choose to walk away, the U.S. Supreme 
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Court subsequently ruled quite clearly that ñ(t)he police need not 

have, in addition, cause to believe any occupant of the (lawfully 

stopped) vehicle is involved in criminal activityò to justify a 

continued detention for the duration of the traffic stop.  (Arizona v. 

Johnson (2009) 555 U.S. 323 [172 L.Ed.2
nd

 694].) 

 

Also; ñThe temporary seizure of driver and passengers 

ordinarily continues, and remains reasonable, for the 

duration of the stop.ò  (Id., at p. 325.)   

 

And then: ñ(A) traffic stop of a car communicates to a 

reasonable passenger that he or she is not free to terminate 

the encounter with the police and move about at will.ò  

(Ibid.) 

 

The California Supreme Court is in apparent agreement with this 

interpretation, holding that upon ordering the passenger out of the 

vehicle; ñthere is a social expectation of unquestioned police 

command, which is at odds with any notion that a passenger would 

feel free to leave without advance permission.ò  (People v. Hoyos 

(2007) 41 Cal.4
th
 872, 892-894; brief, one-minute detention, 

necessitated for purposes of officer safety, held to be lawful.) 

 

Blocking a vehicle in, in which defendant was a passenger,  with 

two police cars constitutes sufficient ñshow of authorityò to deem 

defendant to have been detained.  (United States v. Hester (3
rd

 Cir. 

NJ 2018) 910 F.3
rd

 78; the Court ruling that the detention was 

lawful given the suspicious circumstances of being parked illegal 

outside a liquor store where the officers knew drug dealing to be 

common.) 

 

In People v. Steele (2016) 246 Cal.App.4
th
 1110, defendantôs detention 

was upheld when he was driving a second vehicle that was caught between 

the officersô vehicle and another car that the officers were attempting to 

lawfully stop late at night in a dimly lit area.  Finding that defendant had 

been detained, the detention was upheld for officer safety reasons despite 

the lack of any reasonable suspicion to believe that defendant himself was 

engaged in any criminal activity (at least until the odor of marijuana was 

noticed coming from defendantôs car). 

 

The Court in Steele (supra, at p. 1118) cited the Colorado Supreme 

Court case of People v. Taylor (Colo. 2002) 41 P.3
rd

 681, where 

the Colorado High Court balanced the interests of the government 

and the defendant and did not require the government to 

demonstrate reasonable suspicion to stop the defendant.  In Taylor, 
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an officer stopped the vehicle the defendant was driving in order to 

arrest the defendantôs passenger, for whom there were arrest 

warrants.  The defendant did not commit a traffic violation, did not 

exhibit aberrant behavior, and the officer did not suspect that the 

defendant was engaged in criminal wrongdoing. The court in 

Taylor said that although the officer had seized the defendant 

within the meaning of the Fourth Amendment, the seizure was 

not an arrest or an investigatory stop.  According to the Court, the 

circumstances presented ñone of those rare situations . . . ñin which 

the balance of interests precludes insistence upon some quantum of 

individualized suspicionò that defendant is engaged in criminal 

activity to justify a seizure.ò 

 

Defendant as the passenger in a vehicle where the driver was being 

arrested on warrants was upheld on the theory that an officer may detaithe 

passengers as well as the driver while a traffic stop is ongoing.  (United 

States v. Yancey (7
th
 Cir. IL 2019) 928 F.3

rd
 627.) 

 

Racial Profiling :   
 

While a personôs race may properly be used as an identification factor 

when in conjunction with other factors, but standing alone, a personôs race 

is insufficient to justify the detention of a person as the suspect in a crime.  

(See People v. Walker (2012) 210 Cal.App.4
th
 1372, 1388-1389, and the 

cases cited therein: ñ(T)here was a sense that the detaining officer relied 

too heavily on the common general traits of race and age in attempting to 

justify a stop that had no other circumstances to warrant it.ò 

 

ñ(T)he race of an occupant (of a vehicle), without more, does not satisfy 

the detention standard.ò  (People v. Bates (2013) 222 Cal.App.4
th
 60, 67; 

citing People v. Bower (1979) 24 Cal.3
rd

 638, 644.) 

 

California has sought to prevent racial and identity profiling through 

mandated written guidelines, training, and extensive reporting 

requirements on the details of all detentions and arrests.  (See Govôt. Code 

§ 12525.5: ñThe Racial and Identity Profiling Act of 2015.ò 

 

See also P.C. §§ 13012 and 13519.4. 

 

ñA peace officer shall not engage in racial or identity profiling.ò  

(P.C. § 13519.4(f)) 

 

Also, the U.S. Supreme Court has ruled that a defendantôs Sixth 

Amendment right to a fair trial takes precedence over a state statute that 

precludes or restricts inquiry into the validity of a juryôs verdict (i.e., the 
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ñno impeachment ruleò) when there is ñcompelling evidenceò that a juror, 

during deliberations, made a clear statement indicating that he or she 

relied upon racial sterotypes or animus to convict a defendant.  (Pena-

Rodriguez v. Colorado (Mar. 6, 2017) __ U.S. __ [137 S.Ct. 855; 197 

L.Ed.2
nd

 107].) 

 

The Supreme Court has also held that a defendant (a black male) in a 

capital murder case received ineffective assistance of counsel (a Sixth 

Amendment violation) when his attorney called as an expert witness a 

psychologist who, as a part of his expert opinion as to the potential future 

dangerousness of the defendant, testified that black men are statistically 

more likely to be violent.  The Court ruled that it was inappropriate for a 

jury to consider race no matter how it was injected into the proceeding, 

rejecting the argument that it was invited error because defendantôs own 

attorney was the one who called the expert to testify.  (Buck v. Davis (Feb. 

22, 2017) __ U.S. __ [137 S.Ct. 759; 197 L.Ed.2
nd

 1].) 

 

See ñPretext Stops,ò below. 

 

Detentions vs. Arrests:  If not handled properly, a ñdetentionò could become an 

ñarrestò (i.e., a ñde facto arrestò) which, if not supported by ñprobable causeò to 

arrest, would be illegal.  (Orozco v. Texas (1969) 394 U.S. 324 [22 L.Ed.2
nd

 311]; 

In re Antonio B. (2008) 166 Cal.App.4
th
 435; United States v. Redlightning (9

th
 

Cir. 2010) 624 F.3
rd

 1090, 1103-1106; People v. Espino (2016) 247 Cal.App.4
th
 

746, 758-760.) 

 

General Rule:  ñThere is no bright-line rule to determine when an 

investigatory stop becomes an arrest.ò (Sialoi v. City of San Diego (9
th
 

Cir. May 24, 2016) 823 F.3
rd

 1223, 1232; quoting Washington v. Lambert 

(9
th
 Cir. 1996) 98 F.3

rd
 1181, 1185.)   

 

The use of firearms, handcuffs, putting a person into a locked 

patrol car, transporting him without his consent, or simply a 

ñshow of force,ò may, under the circumstances, cause the court to 

later find that an attempted detention was in fact an arrest (i.e., a 

ñde facto arrest.ò) and, if made without ñprobable cause,ò illegal.  

(United States v. Ramos-Zaragosa (9
th
 Cir. 1975) 516 F.2

nd
 141, 

144; New York v. Quarles (1984) 467 U.S. 649 [81 L.Ed.2
nd

 550], 

handcuffs; Orozco v. Texas, supra, force.) 

 

Factors to consider, including: 

 

¶ Whether the suspect was handcuffed;  

¶ Whether the police drew their weapons; 

http://www.courts.ca.gov/opinions/documents/H040942.PDF


 
© 2020  Robert C. Phillips.  All rights reserved 
 

 

 

154 

¶ Whether the police physically restrict the suspectôs liberty, 

including by placing the suspect in a police car;  

¶ Whether ñspecial circumstancesò (such as an uncooperative 
suspect or risk of violence) are present to justify the ñintrusive 

means of effecting a stopò; and  

¶ Whether the officers are outnumbered. 

 

(Washington v. Lambert (9
th
 Cir. 1996) 98 F.3

rd
 1181, 1188-1190; 

Sialoi v. City of San Diego (9
th
 Cir. 2016) 823 F.3

rd
 1223, 1232.) 

 

Examples: 

 

Handcuffing a detainee will not result in an arrest when, ñat the 

time of the detention, the officer had a reasonable basis to believe 

the detainee presented a physical threat to the officer or would 

flee.ò  (In re Antonio B. (2008) 166 Cal.App.4
th
 435, 442.) 

 

Handcuffing an otherwise complaint 11-year-old minor (even 

though reported to be out of control, uncooperative, and ñoff his 

medsò by school officials) and transporting him from his school to 

a relative held to be an excessive use of force under the 

circumstances, and an unlawful seizure.  Officers were not entitled 

to qualified immunity.  (C.B. v. City of Sonora (9
th
 Cir. 2014) 769 

F.3
rd

 1005, 1029-1031, 1039-1040.) 

 

Handcuffing the defendant and having him sit on the curb found to 

be a ñde factoò arrest which, under the circumstances, was not 

supported by probable cause and also which, under the 

circumstances, negated his subsequent consent to search his 

vehicle.  (People v. Espino (2016) 247 Cal.App.4
th
 746, 758-760.) 

 

In order for the handcuffing of a suspect during an investigatory 

detention to not convert the detention into a de facto arrest, the 

handcuffing must be found to be ñreasonableô under the 

circumstances.  (United States v. Eatman (7
th
 Cir. 2019) 942 F.3

rd
 

344.) 

 

Indicators of an Arrest:  Other courts have illustrated the relevant factors 

to an arrest: 

 

The Use of Firearms.  (People v. Taylor (1986) 178 Cal.App.3
rd

 

217, 229; United States v. Ramos-Zaragosa, supra; Washington 

v. Lambert (9
th
 Cir. 1996) 98 F.3

rd
 1181, 1185-1189; Green v. City 

& County of San Francisco (9
th
 Cir. 2014) 751 F.3

rd
 1039, 1047-

1048.) 

http://www.courts.ca.gov/opinions/documents/H040942.PDF
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The Use of Handcuffs.  (New York v. Quarles, supra; United 

States v. Purry (D.C. Cir. 1976) 545 F.2
nd

 217, 220; Washington 

v. Lambert, supra; Green v. City & County of San Francisco, 

supra; People v. Espino, supra.; In re K.J. (2018) 18 Cal.App.5
th
 

1123, 1132.) 

 

While putting a juvenile in a security office at the border, 

and frisking her, were not enough to constitute an arrest, 

handcuffing her shortly thereafter when contraband was 

found in her car was an arrest.  (United States v. Juvenile 

(RRA-A) (9
th
 Cir. 2000) 229 F.3

rd
 737, 743.) 

 

Whether or not a detention becomes an arrest depends upon 

ñwhether the use of handcuffs during a detention was 

reasonably necessary under all of the circumstances of the 

detention.ò  (In re Antonio B. (2008) 166 Cal.App.4
th
 435, 

441; defendant found to have been arrested, due to his 

handcuffing without probable cause.) 

 

Handcuffing a person suspected of possible involvement in 

a narcotics transaction, but where the officer testified only 

that he was ñuncomfortableò with the fact that defendant 

was tall (6ô-6ò) and that narcotics suspects sometimes carry 

weapons (although the officer did not conduct a patdown 

for weapons), converted a detention into a ñde factoò arrest, 

making the subsequent consent to search involuntary.  

(People v. Stier (2008) 168 Cal.App.4
th
 21.) 

 

A Locked Patrol Car.  (People v. Natale (1978) 77 Cal.App.3
rd

 

568, 572; United States v. Parr (9
th
 Cir. 1988) 843 F.2

nd
 1228; 

United States v. Ricardo D. (9
th
 Cir. 1990) 912 F.2

nd
 337, 340; 

ñDetention in a patrol car exceeds permissible Terry (v. Ohio 

(1968) 392 U.S. 1 [20 L.Ed.2
nd

 889].) limits absent some 

reasonable justification.ò 

 

During an Overwhelming Show of Force.  (Orozco v. Texas, 

supra; United States v. Ali (2
nd

 Cir. 1996) 86 F.3
rd

 275; defendant 

was asked to step away from the boarding area at an airport, his 

travel documents were taken, and he was surrounded by seven 

officers with visible handguns; and Kaupp v. Texas (2003) 538 

U.S. 626, 628-630 [155 L.Ed.2
nd

 814, 819-820], three officers, 

with three more in the next room, commanded the 17-year-old 

defendant to get out of bed at 3:00 a.m., and took him to the police 

station for questioning.) 

http://www.courts.ca.gov/opinions/documents/H040942.PDF
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The Physical Touching of the person of the suspect.  (Kaupp v. 

Texas (2003) 538 U.S. 626, 630 [155 L.Ed.2
nd

 814, 820.) 

 

Non-Consensual Transportation of a Detainee.  (Dunaway v. New 

York (1979) 442 U.S. 200, 206-216 [60 L.Ed.2
nd

 824, 832-838]; 

Taylor v. Alabama (1982) 457 U.S. 687 [73 L.Ed.2
nd

 314].)   

 

As a general rule:  Detention + 

   nonconsensual transportation = 

   arrest.   

 

See also People v. Harris (1975) 15 Cal.3
rd

 384, 390-392; 

transporting a subject from the site of a traffic stop back to 

the scene of the crime for a victim identification, absent 

one of the recognized exceptions, was an arrest. 

 

ñ(W)e have never ósustained against Fourth Amendment 

challenge the involuntary removal of a suspect from his 

home to a police station and his detention there for 

investigative purposes . . . absent probable cause or judicial 

authorization.ô [Citation]ò  (Kaupp v. Texas (2003) 538 

U.S. 626, 630 [155 L.Ed.2
nd

 814, 820].) 

 

But see ñNon-Consensual Transportation Exceptions,ò 

below. 

 

Use of Emergency Lights: 

 

Even though a vehicle is already stopped without police 

action, merely activating emergency lights on a police 

vehicle as officers contact the occupants of the vehicle is 

automatically a detention, and illegal if made without a 

reasonable suspicion.  (People v. Bailey (1985) 176 

Cal.App.3
rd

 402.) 

 

Defendant was detained under the Fourth Amendment 

when a deputy sheriff investigating an emergency call of a 

fight in progess at 10:37 p.m. on a Sunday night, stopped 

his patrol car behind defendantôs parked vehicle and 

activated his emergency lights.  The Court held that a 

reasonable person under the circumstances would not have 

felt free to leave.  Defendant submitted to the show of 

authority by remaining in his parked car.  However, 

defendantôs brief detention was supported by a reasonable 
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suspicion based on the totality of the circumstances which 

included a reliable citizenôs report of a violent fight 

potentially involving a firearm, the deputyôs quick response 

time (3 minutes), and defendantôs presence near the scene 

of the fight in the otherwise vacant alley.  (People v. Brown 

(2015) 61 Cal.4
th
 968, 974-987.) 

 

Defendant was the driver of a vehicle that was following 

another vehicle.  Officers determined that the owner of the 

lead vehicle had an outstanding warrant for his arrest.  

Sheriffs Deputies activated their emergency lights just as 

both vehilcles were in the process of parking.   Defendantôs 

vehicle was caught between the officers and the lead 

vehicle.  The Court held that defendant was necessarily 

detained by this action, per Brown, even though there was 

no cause to believe that he was involved in any criminal 

activity.  Officer safety consideratios justified contacting 

defendant before proceeding to the lead vehicle.  The odor 

of marijuana and plain sight observations of marijuana in 

the car lawfully lead to a search of the car and discovery of 

more contraband.  (People v. Steele (2016) 246 Cal.App.4
th
 

1110, 1115-1120.) 

 

The use of the ñwig wagò lights on a patrol car upon 

pulling up behind defendantôs parked vehicle, done only to 

identify the officer as law enforcement and without turning 

on the full light bar, was held not to be a detention.  The 

Court held that a reasonable person seeing the wig wag lights 

under these circumstances would have thought that he was 

still free to ignore the police presence and go about his 

business.  (United States v. Cook (8th Cir. 2016) 842 F.3rd 

597.) 
 

Exceptions:  The use of firearms, handcuffing, a non-consensual 

transportation, and/or putting a subject into a patrol car, if necessary under 

the circumstances, particularly if precautions are taken to make sure that 

the person knows he is only being detained as opposed to being arrested, 

or when the use of force is necessitated by the potential danger to the 

officers, may be found to be appropriate and does not necessarily elevate 

the contact into an arrest.  (See People v. Celis (2004) 33 Cal.4
th
 667, 673-

676.) 

 

In general, the investigative methods used should be the least 

intrusive means reasonably available  (Florida v. Royer (1983) 

460 U.S. 491, 500 [75 L.Ed.2
nd

 229].)  Although the use of some 
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force does not automatically transform an investigatory detention 

into an arrest, any overt show of force or authority should be 

justified under the circumstances.  (See, e.g., United States v. 

Holzman (9
th
 Cir. 1989) 871 F.2

nd
 1496, 1502, restraints justified 

by belief suspect was attempting to flee; United States v. 

Buffington (9
th
 Cir. 1987) 815 F.2

nd
 1292, 1300, given officerôs 

knowledge of suspectôs history of violence, show of force justified 

by fear for personal safety.  (In re Ricardo D. (9
th
 Cir. 1990) 912 

F.2
nd

 337, 340.) 

 

However:  ñ(I)t has been held that stopping a suspect at 

gunpoint, handcuffing him, and placing him in a patrol car 

does not automatically elevate a seizure into an arrest 

requiring probable cause. (Gallegos v. City of Los Angeles 

(9
th
 Cir. 2002) 308 F.3

rd
 987, 991ï992; People v. Celis 

(2004) 33 Cal.4
th
 667, 675 . . . ; People v. Soun (1995) 34 

Cal.App.4
th
 1499, 1517ï1520 . . . .) This is because an 

officer may take reasonably necessary steps to protect his 

or her safety and to maintain the status quo during a 

detention. (Celis, supra, 33 Cal.4
th
 at p. 675.) The issue is 

whether the methods used during a detention were 

reasonably necessary under all of the circumstances of the 

detention. ([People v.] Stier (2008) . . . , 168 Cal.App.4
th
 

[21] at p. 27; In re Antonio B. (2008) 166 Cal.App.4
th
 435, 

441 . . . .)ò (In re K.J. (2018) 18 Cal.App.5
th
 1123, 1132.) 

 

In order for the handcuffing of a suspect during an 

investigatory detention to not convert the detention into a 

de facto arrest, the handcuffing must be found to be 

ñreasonableô under the circumstances.  (United States v. 

Eatman (7
th
 Cir. 2019) 942 F.3

rd
 344.) 

 

Factors:  The courts have allowed the use of especially intrusive 

means of effecting a stop yet still found the intrusion to be merely 

a detention in special circumstances, such as: 

 

¶ Where the suspect is uncooperative or takes action at the 

scene that raises a reasonable possibility of danger or 

flight;  

 

¶ Where the police have information that the suspect is 

currently armed;  

 

¶ Where the stop closely follows a violent crime; or 
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¶ Where the police have information that a crime that may 

involve violence is about to occur. 

 

(Green v. City & County of San Francisco (9
th
 Cir. 2014) 

751 F.3
rd

 1039, 1047; noting that ñ(t)hese factors should all 

be considered in light of the specificity of the information 

law enforcement has to suggest both that the individuals are 

the proper suspects and that they are likely to resist arrest 

or police interrogation.ò  See also Washington v. Lambert 

(9
th
 Cir. 1996) 98 F.3

rd
 1181, 1189.) 

 

Also relevant, per the Green court, is;  

 

¶ The number of officers present.   

 

(Green v. City & County of San Francisco, supra.) 

 

Examples Where No Arrest Found: 

 

Firearms:  United States v. Rousseau (9
th
 Cir. 2001) 257 

F.3
rd

 925; People v. Glaser (1995) 11 Cal.4
th
 354, 366; 

United States v. Abdo (5
th
 Cir. Aug. 19, 2013) 733 F.3

rd
 

562; People v. Turner (2013) 219 Cal.App.4
th
 151, 162-

164; United States v. Edwards (9
th
 Cir. 2014) 761 F.3

rd
 

977, 981-982. 

 

Handcuffing:  People v. Brown (1985) 169 Cal.App.3
rd

 

159, 166-167; United States v. Purry, supra; United States 

v. Rousseau, supra; United States v. Juvenile (RRA-A) (9
th
 

Cir. 2000) 229 F.3
rd

 737, 743; People v. Williams (2007) 

156 Cal.App.4
th
 949, 960; People v. Davidson (2013) 221 

Cal.App.4
th
 966, 970-973; People v. Turner, supra; United 

States v. Edwards, supra. 761 F.3
rd

 977, 981-982; In re 

K.J. (2018) 18 Cal.App.5
th
 1123, 1132; People v. Lopez 

(2019) 8 Cal.5
th
 353, 363, fn. 5. 

 

ñ(A) police officer may handcuff a detainee without 

converting the detention into an arrest if the 

handcuffing is brief and reasonably necessary under 

the circumstances.ò (People v. Osborne (2009) 175 

Cal.App.4
th
 1052, 1062.) 

 

Handcuffing defendant at gunpoint while making 

him lie on the ground held not to convert a lawful 

detention into a de facto arrest where defendant was 
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suspected of possessing a handgun on school 

property and where it was known that defendant had 

threatened to carry out a threat outside the stadium 

after the game.  Handcuffing him while attempting 

to determine whether he was armed was reasonable 

under the circumstances.  (People v. Turner (2013) 

219 Cal.App.4
th
 151, 162-164.) 

 
ñHandcuffing a suspect during an investigative 

detention does not automatically make it (a) custodial 

interrogation for purposes of Miranda.ò  (People v. 

Davidson (2013) 221 Cal.App.4
th
 966, 972.) 

 

Officers are permitted to handcuff suspects when 

they have a reasonable basis to believe that the 

suspect poses a physical threat to the officer and 

handcuffing is the least intrusive means to protect 

against that threat.  (United States v. Fiseku (2
nd

 

Cir. N.Y., 2018) 906 F.3
rd

 65.) 

 

However, handcuffs should not be used as a routine, 

absent some reason to believe that it is necessary.  
ñThe proliferation of cases in this court in which 

óTerryô stops involve handcuffs and ever-increasing 

wait times in police vehicles is disturbing, and we 

would caution law enforcement officers that the 

acceptability of handcuffs in some cases does not 

signal that the restraint is not a significant 

consideration in determining the nature of the stop.ò  

(Ramos v. City of Chicago (7th Cir. 2013) 716 F.3rd 

1013].) 
 

Putting into a patrol car:  People v. Natale (1978) 77 

Cal.App.3
rd

 568; United States v. Parr (9
th
 Cir. 1988) 843 

F.2
nd

 1228. 

 

Additional Case Law: 

 

United States v. Meza-Corrales (9
th
 Cir. 1999) 183 F.3

rd
 

1116; ñ(W)e allow intrusive and aggressive police conduct 

(handcuffing, in this case) without deeming it an arrest in 

those circumstances when it is a reasonable response to 

legitimate safety concerns on the part of the investigating 

officers.ò   
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United States v. Rousseau (9
th
 Cir. 2001) 257 F.3

rd
 925, 

where it was held that using firearms and handcuffs did not 

convert a detention into an arrest when the use of force was 

necessitated by the potential danger to the officers. 

 

Haynie v. County of Los Angeles (9
th
 Cir. 2003) 339 F.3

rd
 

1071:  Handcuffing and putting an uncooperative suspect in 

the backseat of a patrol car while the officer checked the 

vehicle for weapons held not to be an arrest.  ñA brief, 

although complete, restriction of liberty, such as 

handcuffing (and, in this case, putting into a patrol car), 

during a Terry stop is not a de facto arrest, if not excessive 

under the circumstances.ò  (Id., at p. 1077.) 

 

Referring to Terry v. Ohio (1968) 392 U.S. 1 [88 

S.Ct. 1868; 20 L.Ed.2
nd

 889]. 

 

Stopping two suspects suspected of committing felony drug 

offenses, with the officers displaying their firearms, 

handcuffing the suspects, and making them sit on the 

ground while a two-minute check of their house for 

additional suspects, did not convert what was intended to 

be a detention into an arrest.  (People v. Celis (2004) 33 

Cal.4
th
 667, 673-676.) 

 

The California Supreme Court in Celis noted the 

below listed important factors to consider: 

 

¶ Whether the police diligently pursued a 

means of investigation reasonably designed 

to dispel or confirm their suspicions quickly, 

using the least intrusive means reasonably 

available under the circumstances. 

 

¶ The brevity of the invasion of the 

individualôs Fourth Amendment interests. 

 

Information that defendant had threatened a victim with a 

firearm and was presently sitting in a described vehicle 

justified a ñfelony stop,ò pulling the defendant and other 

occupants out of the car at gun point and making him lay 

on the ground until the car could be checked for weapons.  

Given the officersô safety issues, such a procedure 

amounted to no more than a detention.  (People v. Dolly 

(2007) 40 Cal.4
th
 458.) 
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ñGenerally, handcuffing a suspect during a detention 

(without converting the contact into a de facto arrest) has 

only been sanctioned in cases where the police officer has a 

reasonable basis for believing the suspect poses a present 

physical threat or might flee.ò  (People v. Stier (2008) 168 

Cal.App.4
th
 21, 27.)   

 

Circumstances listed by the Stier court (at pp. 27-

28) where handcuffing has been found to be 

reasonably necessary for a detention include when: 

 

¶ The suspect is uncooperative. 

¶ The officer has information the suspect is 

currently armed. 

¶ The officer has information the suspect is 

about to commit a violent crime. 

¶ The detention closely follows a violent 

crime by a person matching the suspectôs 

description and/or vehicle. 

¶ The suspect acts in a manner raising a 

reasonable possibility of danger or flight. 

¶ The suspects outnumber the officers. 

 

Handcuffing a detained suspect based upon defendantôs 

size (6 foot, 250 pounds), the fact that he was ñreal 

nervous,ò and because he began to tense up as if he were 

about to resist, handcuffing him was held to be reasonable.  

(People v. Osborne (2009) 175 Cal.App.4
th
 1052, 1062.) 

 

Confronting three people in the early morning hours, where 

one (defendant) had an ñattitude,ò and another was carrying 

a knife on his belt in an open sheath, was sufficient cause to 

detain the three subjects and to initiate a patdown of the 

one with the knife.  ñA consensual encounter may turn into 

a lawful detention when an individualôs actions give the 

appearance of potential danger to the officer.ò   (People v. 

Mendoza (2011) 52 Cal.4
th
 1056, 1081-1082.) 

 

Telling a person that he is not under arrest may not be 

enough by itself to negate what is otherwise an arrest (See 

United States v. Lee (9
th
 Cir. 1982) 699 F.2

nd
 466, 467.).  

But even if it is not, it is at least a factor to consider when 
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considering the ñtotality of the circumstances.ò  (United 

States v. Bravo (9
th
 Cir. 2002) 295 F.3

rd
 1002, 1011.) 

 

An officer was held not to be entitled to qualified immunity 

from Fourth Amendment claims in a federal civil rights 

lawsuit arriving out of a detention of individuals during an 

investigation of a completed misdemeanor because there 

was no likelihood for repeated danger and there was a 

dispute as to whether it was reasonable to threaten to use a 

Taser under the circumstances.  (Johnson v. Bay Area 

Rapid Transit Dist. (9th Cir. 2013) 724 F.3
rd

 1159, 1168-

1170.) 

 

With information that defendant had threatened another 

person, and that he was armed, detaining him at gunpoint, 

making him lie on the ground and handcuffing him before 

checking him for weapons, was lawful and not a ñde facto 

arrest.ò  (People v. Turner (2013) 219 Cal.App.4
th
 151, 

162-164.) 

 

Stopping defendant at gunpoint, having him kneel on the 

ground, and then handcuffing him, held to be a detention 

only in that the officers were investigating a report 

(anonymous, nonetheless) of someone, who matched 

defendantôs description, shooting at vehicles.  (United 

States v. Edwards (9
th
 Cir. 2014) 761 F.3

rd
 977, 981-982.) 

 

ñIf a police officer knows an individual is on PRCS, he 

may lawfully detain that person for the purpose of 

searching him or her, so long as the detention and search 

are not arbitrary, capricious or harassing.ò  (People v. 

Douglas (2015) 240 Cal.App.4
th
 855, 863.) 

 

See ñPost-Release Community Supervision Act of 

2011,ò under ñFourth Waiver Searches,ò below. 

 

Repeatedly attempting to access a crime scene after being 

told by an officer to stop and where the officer testified to 

his experience with individuals attempting to illegally 

obtain possession of abandoned vehicles during a police 

investigation, and where defendant gestured with his arms 

toward the officer while keeping his hands in his pockets 

while being told to take his hand out of his pockets, the 

court held that the combination of these facts established a 

reasonable suspicion to believe that defendant was involved 
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in criminal activity, justifying his detention. (United States 

v. Reddick (8
th
 Cir. AR 2018) 910 F.3

rd
 358; patting him 

down for weapons was also upheld under these 

circumstances.) 

 

Mir anda:  ñCustodyò for purposes of Miranda v. Arizona (1966) 

384 U.S. 436, 445 [16 L.Ed.2
nd

 694, 708].), under the Fifth 

Amendment, involves a different analysis than ñcustodyò for 

purposes of a detention or arrest under the Fourth Amendment.  

ñIn contrast (to Fourth Amendment search and seizure issues, 

where the reasonableness of the officerôs actions under the 

circumstances is the issue), Fifth Amendment Miranda custody 

claims do not examine the reasonableness of the officerôs conduct, 

but instead examine whether a reasonable person (in the 

defendantôs position) would conclude the restraints used by police 

were tantamount to a formal arrest.ò  (People v. Pilster (2006) 138 

Cal.App.4
th
 1395, 1406.) 

 

Transporting defendant to the police station for questioning 

from the hospital, when he was not hancuffed nor patted 

down for weapons prior to entering the patrol car, and 

where defendant did not object, held not to be ñcustodyò 

for purposes of Miranda. (People v. Kopatz (2015) 61 

Cal.4
th
 62, 80-81.) 

 

Non-Consensual Transportation Exceptions:  The Courts have found 

exceptions to the ñdetention + transportation = arrestò rule when the 

following might apply:  ñ(T)he police may move a suspect without 

exceeding the bounds of an investigative detention when it is a reasonable 

means of achieving the legitimate goals of the detention ógiven the 

specific circumstancesô of the case.ò  (United States v. Charley (9
th
 Cir. 

2005) 396 F.3
rd

 1074, 1080.) 

 

In Charley, the defendant had just murdered her three children and, 

after calling police from another location, encouraged law 

enforcement to go with her to check on their welfare without 

specifically telling the officer what she had done.  She was also 

told that she was not under arrest, and was transported without 

handcuffs.  (United States v. Charley, supra, at pp. 1077-1082.) 

 

ñ(T)he police may move a suspect from the location of the initial 

stop without converting the stop into an arrest when it is necessary 

for safety or security reasons.ò  (United States v. Ricardo D. (9
th
 

Cir. 1990) 912 F.2
nd

 337, 340; citing Florida v. Royer (1983) 460 

U.S. 491, 504-505 [75 L.Ed.2
nd

 229, 241-242].) 
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Non-consensual transportation necessary to continue the detention 

out of the presence of a gathering, hostile crowd, held to be lawful 

under the circumstances.  (People v. Courtney (1970) 11 

Cal.App.3
rd

 1185, 1191-1192.) 

 

See also Michigan v. Summers (1981) 452 U.S. 692, 702, fn. 16 

[69 L.Ed.2
nd

 340, 349], where it was held that moving the detained 

suspect from the walkway in front of his home into the house, 

where he was held while the house was searched pursuant to a 

search warrant, was not considered constitutionally significant. 

 

But see Bailey v. United States (2013) 568 U.S. 186, 192-

202 [133 S.Ct. 1031, 1037-1043; 185 L.Ed.2
nd

 19], 

restricting such detentions to occupants who are still in the 

ñimmediate vicinityò of the residence being searched.  The 

detention of an occupant who had just left the residence, 

and was already about a mile away, held to be illegal, at 

least under the rule of Summers. 

 

Temporarily handcuffing a smuggling suspect stopped at the 

International Border where escape routes were close by, 

particularly when the subject is told that he is not under arrest and 

that the handcuffs were merely for everyoneôs safety and would be 

removed momentarily, and then walking him to a security office 

about 30 to 40 yards (United States v. Bravo (9
th
 Cir. 2002) 295 

F.3
rd

 1002.) or 35 feet (United States v. Zaragoza (9
th
 Cir. 2002) 

295 F.3
rd

 1025.) away, is reasonable and does not convert a 

detention into an arrest. (See also United States v. Hernandez (9
th
 

Cir. 2002) 314 F.3
rd

 430.) 

 

An individual is not arrested but merely detained when, at the 

border, he is asked to exit his vehicle, briefly handcuffed while 

escorted to the security office, uncuffed, patted down, and required 

to wait in a locked office while his vehicle is searched.  (United 

States v. Nava (9
th
 Cir. 2004) 363 F.3

rd
 942.) 

 

People v. Soun (1995) 34 Cal.App.4
th
 1499; defendants, removed 

from their vehicle at gunpoint, were forced to lie on the ground, 

handcuffed, put into police vehicles and transported three blocks to 

a safer location:  Detention only, based upon the circumstances. 

 

Gallegos v. City of Los Angeles (9
th
 Cir. 2002) 308 F.3

rd
 987; 

where a 2-to-1 majority found that stopping a subject at gunpoint, 

handcuffing him, and then transporting him back to the scene of a 
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crime to see if the victim could identify him, a procedure which 

took 45 minutes to an hour, was not an arrest, but was no more 

than an ñinvestigative stop (that) worked as it should.ò 

 

Transporting defendant to the police station for questioning from 

the hospital, when he was not hancuffed nor patted down for 

weapons prior to entering the patrol car, and where defendant did 

not object, held not to be ñcustodyò for purposes of Miranda. 

(People v. Kopatz (2015) 61 Cal.4
th
 62, 80-81.) 

 

The transportation of a criminal suspect to the police station for 

questioning will likely convert the contact to an arrest (See 

ñTransporting a Detainee,ò under ñDetentions vs. Arrests,ò above).  

However, where the subject is asked to voluntarily accompany the 

officers to the station for an interview, he is told he is not under 

arrest and that the proposed interview is voluntary, that he could 

stop the questioning at any time, no handcuffs were used, and he is 

in fact driven home after the interview, it was held that the 

defendant was neither under arrest nor even detained.  (People v. 

Zaragoza (2016) 1 Cal.5
th
 21, 56-57.) 

 

ñReasonable Suspicion:ò Less than ñprobable cause,ò but more than no evidence 

(i.e., a ñhunch.ò) at all. 

 

Defined:   ñReasonable suspicionò is information which is sufficient to 

cause a reasonable law enforcement officer, taking into account his or her 

training and experience, to reasonably believe that the person to be 

detained is, was, or is about to be, involved in criminal activity.  The 

officer must be able to articulate more than an ñinchoate and 

unparticularized suspicion or óhunchô of criminal activity.ò  (Terry v. 

Ohio (1968) 392 U.S. 1, 27 [88 S.Ct. 1868; 20 L.Ed.2
nd

 889, 909].) 

 

ñ(O)fficers need only óreasonable suspicionôðthat is, óa 

particularized and objective basis for suspecting the particular 

person stoppedô of breaking the law.ò  (Heien v. North Carolina 

(2014) 574 U.S. 54, 60 [135 S.Ct. 530; 190 L.Ed.2
nd

 475, 482]; 

quoting Navarette v. California (2014) 572 U.S. 393, 396 [134 

S.Ct. 1683; 188 L.Ed.2
nd

 680].)   

 

See also People v. Corrales (2013) 213 Cal.App.4
th
 696, 699; a 

ñreasonable suspicion,ò sufficient to justify a traffic stop, is less 

than ñprobable cause.ò 

 

Note:  ñHunch:ò The inability to articulate reasons behind the 

belief. 
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ñBecause the óbalance between the public interest and the 

individualôs right to personal security,ô [Citation] tilts in favor of a 

standard less than probable cause in such cases, the Fourth 

Amendment is satisfied if the officerôs action is supported by 

reasonable suspicion to believe that criminal activity óñmay be 

afoot,òô  (United States v. Sokolow (1989) 490 U.S. 1, 7 [104 

L.Ed.2
nd

 1, 10]; quoting Terry v. Ohio, supra, at p. 30 [88 S.Ct. 

1868; 20 L.Ed.2
nd

 at p. 911]; see also People v. Osborne (2009) 

175 Cal.App.4
th
 1052, 1058.)  

 

The ñreasonable suspicionò standard is ñnot a particularly 

demanding one, but is, instead, óconsiderably less than proof of 

wrongdoing by a preponderance of the evidence,ôò  (People v. 

Letner and Tobin (2010) 50 Cal.4th 99, 146; quoting .ò (United 

States v. Sokolow (1989) 490 U.S. 1, 7 [104 L. Ed. 2
nd

 1]; United 

States v. Valdes-Vega (9
th
 Cir. 2013) 738 F.3

rd
 1074, 1078.) 

 

ñIn reviewing the propriety of an officerôs conduct, courts 

do not have available empirical studies dealing with 

inferences drawn from suspicious behavior, and we cannot 

reasonably demand scientific certainty from judges or law 

enforcement officers where none exists. Thus, the 

determination of reasonable suspicion must be based on 

commonsense judgments and inferences about human 

behavior.ò (Ibid., quoting Illinois v. Wardlow (2000) 528 

U.S. 119, 124ï125 [145 L. Ed. 2
nd

 570].) 

 

In People v. Letner and Tobin, supra, a majority of the 

Supreme Court found that the unexplained driving at 40 

mph in a 55 mph zone, indicating a possible DUI driver, 

particularly when combined with the officerôs suspicions 

that the car might be stolen when there were water beads on 

it from a storm some hours earlier, indicating that it had not 

been driven far, and when found in an area known for its 

many thefts from the nearby car lots, justified an 

investigative traffic stop. 

 

ñThe reasonable-suspicion standard is not a particularly 

high threshold to reach.  óAlthough . . . a mere hunch is 

insufficient to justify a (traffic) stop, the likelihood of 

criminal activity need not rise to the level required for 

probable cause, and it falls considerably short of satisfying 

a preponderance of the evidence standard.ôò (United States 




