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Chapter 1

Unreasonable Searches and Seizures

Rule: Bothithe federal and state Constitutions prohibit unreasonable searches
and seizured. People v. Ovied§2019) 7Cal.5" 1034, 1041

The Fourth Amendmentfi The r i ght o fecurengheipeopl e t o
persons, houses, papeasideffects againsunreasonable searches and

seizuresshall not be violated, amb warrantsshall issuebut upon

probable causesupported by oath or affirmation, apdrticularly

describing the place to be seaedandthe persons or things to be

seized OEmph@asis added

California Constitution, Art1, 813 A The ri ght of the peopl
in their persons, houses, papers, and effects against unreasonable seizures

and searches may not be violated; avdarrant may not issue except on

probable cause, supported by oath or affirmation, particularly describing

the place to be searched and the perso

Purpose

AThe Fourth Amendmentp r o t [§he tight ofdhe people to be secure
in their persons, houses, papers, and effects, againsssoneble searches
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and s ei zlbasicparpoée ofthi8enendment, 6 our cases hayv
r e c o g nsitos&atyard the privaand security of individuals against

arbitrary invasions by government o f Camara a Muicigal

Court of City and County of San Francis¢c®87 U.S. 523, 528, 87 S.Ct.

1727, 18 L.E®2" 930 (1967) The Founding generation crafted the

Fourth Amendmentas a Oresponse to the reviled
Awr i ts o foftlkesdonial éra whick allowed Britigificers to

rummage through homes in an unrestrained search for evidence of

cr i mi nalRiley e Califernid, 573 US. 373, 403134 S.Ct. 2473,

189 L.Ed.? 430, 452 (2014)In fad, as John Adams recalled, the patriot

James Oti so6s eln¥n6iln gs pwereicths ctoéfirdhasts i st anc
of oppositiontothe@i t r ar y c¢ | ai mand helped sparlethet Br i t a
Revolution itselflbid, 134 S.Ct. 2473, 189 L.E4*430, 452(quoting 10

Works of John Adams 248 (C. Adams ed. 18%6§arpenterv. United

StateJune 22, 2018) __ U.S., [138 S.Ct. 2206; 20L.Ed.2"507].)

T PAmendmentseeks to secuet he pr i vaganstes of | i f
ar bi t rdgatiyg Boya w &mited Statesl16 U.S. 616,

630, 6 S.Ct. 524, 29 Ed. 746 (1886) . .( a ntd placedobstacles

intheway ofatoper meat i ng pol i;cdtiegUnited vei | | an
States v. Di R¢1948)332 US. 581[595, 68 S.Ct. 22292 L Ed.

210. (Id.,atp. )

= 1 R 14

SeeFlorida v. Jardines(2013)569 U.S 1, 5 [133 S.Ct. 1409; 185
L.Ed.2"" 495, noting that in addition to privacy interests, the
Fourth Amendment protects citizens interests in bgiftee from
physical intrusions

See alsdvlendezv. County of Los Angele@™ Cir. 2018)897
F.391067, 10741 0 7 BheFoirth Amendment protects not
onl y as bpoadrintemestsin privachut dso, and
speci fi c aginteyestindeing shrelded fmotn physical
governmental intrusions.

The Supremacy Clause

AA state | egislature does not have the
6factsd6 operating to underghefederal ndi vi dual
constitution. (Se&.S. Const, art. VI, cl. 2 [supremacy clausg

Marbury v. Madison(1803) 5 U.S. 137, 17¥80 [2 L.Ed. 60];,younger v.

Harris (1971) 401 U.S. 37,52 [27LEd“s99; 91 S. Ct. 746] |

apparently governing agpute cannot be applied by judges, consistently

with their obligations under tfeupremacy Clausewhen such an

application of the statute would confl
attempting such a Gisbansv. @ouefl824)28e a O nul
2
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UsS.1,21e2 11 [ 6 L .Peaplev. Ar&dpndo)2016) 245
Cal.App.4" 186,200-201; see als®eoplev. Mason (2016)8 Cal.App.5"
Supp. 1129)

Note Petition for Review was dismissed and the case remanded in
light of the decision iMitchell v. Wisconsin(June 27, 2019)

U.S._, _ [139 S.Ct. 2525; 204 L.E¥.2040], where the U.S.
Supreme Court held that when a DUI arrestee is unconscious, this
fact al one wil |l Afal most al wayso cons

for a warrantless blood draw.
Scope

Due Process Initially intended to control the actions of the federal
government onlySeeBarron ex rel. Tiernan v. Mayor of Baltimore
(1833) 7 Pet. £23.), the United States Supreme Coeventually ruledhat
aviolation of theFourth Amendment by state (which includeall county
and municipgl authoritiesdoes in fact constitute Fourteenth
Amendment, dug process vi ol ati on, t huwsththismposi ng
protection upon the states as welapp v. Ohio(1961) 367 U.S 643 [6
L.Ed.2"? 1081];Baker v. McCollan(1979) 443 U.S. 137, 142 [61 L.E&'2
433, 440441]; People v. Bracamontél975) 15 Cal.8 394, 400 People
v. Espino(2016) 247Cal.App.4" 746, 755 see alsdeople v. Ovieda
(2019) 7Cal.5" 1034 1041 citing People vTroyer (2011) 51 Cal.# 599,
605 see alsd\ssociation for Los Angeles Deputy Shesff. Superior
Court (2019) 8Cal.5" 28, 39)
TheFourteenth Amendmentpr ovi destatd hathahbd A
depri ve i tlifs, libertytoi properys witbolit due
process of lev . Wiolations of theFourth Amendment constitute
such a deprivation.Mapp v. Ohiqg supra)

See als@\rticle |, section 7 of the California Constitution.

THeur t h A mermtectorerténdsdeyond the sphere

f a cr i mi na lGradywn NoettsQaroligpaa(2015p575 0 (
S.306, 309135 SCt. 1368 1371;191 L.Ed.?? 459; finding

t hat t he usbeasoefd amofinsiattoerlilnigtoe ( A SB MO
attached to a recidivist sex offend
movements, although imposed in a post cdiig post sentence
proceeding that is #dAcivil i n nature
Fourth Amendment. 0

A
0
u.
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This includes affording criminal defendants the right to a fair trial.
(Association for Los Angeles Deputy Sheriffs v. Superior Court
supra)

Persons, Houses, Papers, and Effeétso, theFourth Amendment
protects againdtespassory searchesly with regard to those itemss.,
fipersons, houses, papers, and effdtzat it enumeratesUfited States
v. Jones(2012) 565U.S. 400404413[132 S.Ct. 945949954, 181
L.Ed.2"911].)

Double Jeopardy

The Double Jeopardy Clause  Ddulele J&opardy Clausé of t he
Fith Amendmentpr ovi des i nnorplallany peréoate; A .
subject for the same offense to be twice put in jeopardy of life or limb

TheDouble Jeopardy Clauses applicable to the states as well as
the federal government.

Exception T h eluaFsovereignty exceptianprovides that a stateeinga
separate entity from the federal government, prosecution by one
governmental entity does not prevent the other from also prosecuting a
defendant for the same offense based upon the sameTtaetSupreme
Court has determined that prosecution in federal and state court for the
same conduct does not violate euble Jeopardy Clausebecause the
state and federal governments are separate sover t¢ v. United
Stateg(1959) 359 U.S. 187, 195 [®Ct. 666;3 L.Ed.2 729; see also
United States v. Haye&™ Cir. 1979)589 F.29811, 817818.)

The Supreme Court has heldht the states aseparate sovereigns
from the federal government because the States rely on authority
originally belonging to tam before admission to the Union and
preserved to therny theTenth Amendment (Puerto Rico v.
SanchezValle (June 92016) 579 U.S. _, , 136@3. 1863,

1871 195 L.Ed.39179])

A T Meuble Jeopardy Clausaloes not prevent different
sovereigns (i.ea state government and the federal government)
from punishing a defendant for
(United States v. Bidwe(L1" Cir. 2004) 393 F8 1206, 1209.)

The continuing validity of th@dualsovereignty exceptidwas
recently reaffirmd by the U.S. Supreme Court@amble v.
United StategJune 17, 2019) _ U.S. _ [189Ct 196Q 204
L.Ed.2327. Defendant was convicted Aabama for
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possessing a firearm as a felon. Per the U.S. Supreme tbeurt,

Double Jeopardy Clausedid not preclude his prosecution by the

United States under its own felampossesion law because a

crime under one sovereignodés | aws wa
crime under the laws of another sovereign, and under the dual

sovereignty doctrine, a state could prosecute a defendant under

state law even if the federal government Hagladyprosecuted

him for the same conduunder a federal statutdhe U.S.

Supreme Court declined to overrule this lestgnding

interpretation of th®ouble Jeopardy Clauseof the Fifth

Amendmentbea u s e , cont r arsyconteationtitdel def end
not depart from the foundipgra understanding of the right

enshrined byhe Double Jeopardy Clauseand defendant's

historical evidence did not wamt overturning 170 years of

precedent.

The state Court of Appeal unreasonably appfisle v. Swenson

(1970) 397 U.S. 436 [90 S.Ct. 1189; 25 L.E§459],in

concluding that collateral estoppel and Br@uble Jeopardy

Clausedi d not appl ¥pejwypisecutiop.ént i t i oner ¢
petitioner's case, the traffic court necesgaecided, in

petitioner's favor, an issue that was critical to both the traffic court

and perjury proceedingsthat petitioner was not the driver of the

speeding car. A second prosecution was impermissible when, to

have convicted the defendant in thea® trial, the second jury

had to have reached a directly contrary conclusion to thnfder

in the first trial. The handful of state court decisions that attempted
tocarveoutaspedia ex cepti on tserotechbe Const it L
against double jeopdy for perjuryprosecutions did not represent

fifairminde d d i s a @mam eperequeastion of constitutional

law. (Wilkinson v. Gingrich(9" Cir. 2015) 806 F8511.)

See alsaVilkinson v. Magrann(9™ Cir. 2019) 781 F."8 Appx 669
(unpublished), uner iDoctrine ofdssue Preclusion6 6 b el ow.

Penal Code §654& 1023 By statute P.C. § 654and1023, an
offensealready prosecutdaly another entity (e.g., federallignotalso
punishablaunderCalifornia state law. SeePeople v. Tidemaif1962)57
Cal.2"574, for a discussion on double jeopapdinciplesas interpreted
under California law

The Exclusionary Rule Overview TheFourth Amendment serves as the
pri mary b B<lusonafy Bule ot eex ci udi ng evi dence fr
courtroom whech would be otherwise admissiblehen seized by law
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enforcement in violation of its termsWegeks v. United Stat€4914) 232 U.S.
383 [58 L.Ed. 652].)

Theory AExcl usi on [eolrth Amenddhentvlatiordisi e t o
not automatic. As tdugehAmengnmentcourt st
protects the right to be free from
it is silent about how this right is to be enforced. To supplement the bare

text, this Court created the exclusionary rule, a deterrent sanction that bars
the prosection from introducing evidence obtained by way &faurth
Amendmentv i o | a Davi®owmUnibed $tate€011) 564 U.S. 229 [180
LEd29285, 131 S.Ct. 2419].) 6The rule
created remedy designed to safeguardrth Amendment rights

generally thragh its deterrent effect, rather than a personal constitutional
right of t he UnikedStatesa geg(t9B4¢ 468 W.S. 0 6 (
897,906 [82 LLEd®¥6 77, 104 S(Péplev.Macabe®2p16)) o

1 Cal.8" 1206 12191220)

a
at e
i un

A T rexlusionaryn | e i s apehsanal camstittitiohgight

of the party agpudcialyereatdrémedlyut r at her
designed to safeguaFburth Amendmentights generajt through

itsde t er r e nWnitee Sthtes y.Caladdra (1973)414 U.S.

(338)at348As s uc h, t hHwdhetoeuteesexclusomaryo f 6
sanction is appropriately imposed in a particulae@Gasi s an ent i r e
s e p ar a fran the guedtian witether ti®urth Amendment

rights of the party seeking to invoke the rulerevviolated by

pol i ce dJoiteddStates v. Ehore (X" Cir. 2019) 917 F.8

1068 1076; quotingJnited Statew. Leon (1984)468 U.S. 897,

906 [104 S.Ct. 3405, 82 L.E4*B77.)

History.

ABecause of fi cdoughAméndmentiverd at ed t he
traditionally considered trespassers, individuals subject to

unconstitutbnal searches or seizures historically enforced their

rights through tort suits or sdif e | pJtatdv. Strieff (June 20,

2016) 579U.S. __, _ [136 S.Ct. 2056, 2062061;195 L.Ed.2°

400; citing Davies Recovering the Origingfourth Amendment

98 Mich. L. Rev. 547, 625 (1999)

A T kexelusionary rulavas originally adopted iWeeks v. United
Stateg(1914) 232 U.S. 383 [58 L.Ed. 652, . . . ], which barred
evidence obtained Wederal officers in violation of thEourth
Amendment
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The Supreme Court subsequently held that the rulenatas
constitutionally imposed upon the state®/o(f v. Colorado
(1949) 338 U.S. 25 [93 L.Ed. 1782, . . . ]; 8reithaupt v. Abram
(1957) 352U.S. 432, 434 [1 L.Ed™ 448, 450, . . . ].)

It was not until 1961, whewolf was overruled, that the
exclusionary rule was made mandatory in state prosecutions.
(Mapp v. Ohio(1961) 367 U.S. 643 [6 L.Ed'21081, . . . |; see
Schmerber v. Californig1966) 384 U.S. 757, 766 [16 L.E&’2
908, 91 7Peoplev.Bracamontél976) 15 Gal.8 394,
400, fn. 2.)

The primary purposef theExclusionaryRuléii s t o deter future
police conduct and thereby effectuate the guarantee &oilneh

Amendmentagai nst unr easonabl United Btateasc hes an
v. Calandra(1974) 414 U.S. 338 [38 L.Ed%561]; lllinois v. Krull

(1987) 480 U.S. 340 [94 L.Ed®364]; People v. Roble€000) 23 Cal %

789, 799; see ald@eoplev. Arredondo(2016) 245 Cal.App2186, 206

210, People v. Marque$2019) 31Cal.App.8" 402, 411412)

Note Petition for Review was dismissedPeoplev. Arredondo
and the case remanded in light of the decisidiitchell v.

Wisconsin(June 27, 2019)  U.S._ ,  [139 S.Ct. 2525; 204
L.Ed.2" 1040], where the U.S. Supreme Court held that when a
DUI arrestee is unconscious, this f

constitute anxdgency, allowing for a warrantless blood draw.

A6[ Thrimespurpose of t he [exclusionary] r
one, Ais to deter future unlawful p
(Citati ons) ®eopldvl Sarder2003) 31Cdl¥ e d ;

318, 324

fiThe exclusionary rule has traditionally been driven by one
primary policy consideration: the deterrence of unconstitutional
acts by law enforcementinited States v. Calandrat14 U.S. 338,
348,94 S.Ct. 613, 38 L.Ed'D561 (1974) [0]he [exclusionary]

rule is a judicially created remedy designed to safegtaudth
Amendmentrights generallythragh it s dete)yrent ef fe
see alsqUnited States.) Leon 468 U.S. at 909The rule effects
this goal in different ways, depending on the case. The most
common is preventing police from benefiting from evidence
obtainal as a result of a constitutional violation, thereby removing
the incentive to violate the Constitution to obtain evideBee,

e.g, United States v. Ar§ 919 F.&' 1123, 11331134 (9" Cir.

2019) United States v. Camqu'73 F.5 932, 94445 (9" Cir.
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2014) United States v. Job@™ Cir. 2019) 933 F81074
1078)

In United States v. Johsupra at pp. 1078L079, it was

held that a 2@ay delay in obtaining a search warrant to
search an already lawfully seized laptop computer,
although unreasonable, was not grounds for suppression of
t he | apt op(lpnsanother nategory bfsases, fi
police msconduct effectivelybearso 6 f rui t . 6 . .
Unreasonable delays fall into this latter category. ( Ci t i ng
United States v. Ch&" Cir. 2010) 597 F.3r895, 1003

where, in an apparent contradiction, the Court suppdess

the evidence seized after an fdun
in obtaining a warrant for a residentiee Court, inJobe

comparing the differences in the

It is alsothe purposef theFourth Amendmentt o fAisafeguard t
privacyand security of individuals against arbitrary invasions by

gover nment Caméré\ Muniapaloué of thé City

and County of San Francisc¢1967) 387 U.S. 523, 528 [18

L.Ed.2" 930, 935].)

Use of the exclusionary rule is a preferable sanai@r outright

dismissal of a case Ufiited States v. Struckma(®" Cir. 2010)

611 F.3560,574578; noting that di smissal
Ai nherent supervisory powerso might
(1) implement a remedy for the violation ofexognized statutory

or constitutional right; (2) preserve judicial integrity by ensuring

that a conviction rests on appropriate considerationslydigfore

a jury; and (3) deter future illegal condubstit even then, only after

the defendant demonstratsficient prejudice)

A(T)he exclusionary rule i1 s not an
where it 6result[s] in d&pmngeci abl e
v. United State$2009) 155 U.S. 135, 141 [172 L.EE296])

AThe [ excl sl pupase, wé have vepeatédly held,

is to deter futuréourth Amendmentv i o | a tUnitedh States (
v. Korte(9™ Cir. 2019) 918 F.%8 750, 759; quotingDavis v. United
States(2011)564 U.S. 229, 23@37 [131 S.Ct. 2419; 180 L.E4%

285.)

SeefiRemedy for ViolationghedExclusionary Rulgd under
fiSearches and Seizutg€Chapter 5), below.

8
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The Rule of Resonableness

Rule i( T) he wul ti matFeurth Amemdmentisone of t h
Geasonableness 6 Riley v(California(2014) 573 U.S. 373, 381

[134 SCt. 2473 2482 189 L.Ed.2° 430]; citing Brigham City v.

Stuart (2006) 547 U.S. 398, 40326 S.Ct. 1943164 L.Ed.?¢

650];, Heienv. North Carolina (2014) 574U.S. 54, 6135 S.Ct.

530; 190 L.Ed.? 475, 482; Peoplev. Steele(2016)246
Cal.App.4"1110,1116;Peoplev. Macabeo(2016) 1 Cal.B 1206,

1213 see als@hio v. Robinett€1996) 519 U.S. 33, 39486

L.Ed.2" 347], People v. Ovied&019) 7Cal.5" 1034, 104])

AThe question, then, is whether
i ssue her e wdairckfield ve NoghoDakata | e . 0 (
(June 23, 201679U.S. _, _ 136 S.Ct. 216095

L.Ed.2"560; citing Vernonia School District 47J v.

Acton (1995) 515 U. S. 646, 652 [132 L. EQ“864] f A's
the text of thé=ourth Amendment indicates, the ultimate
measure of the constttanality of a governmental search is
Oreasonabl enessdo) .

fAiSince theFourth Amendment guaranees the right to be

free uremsmnabl e sear tises and sei z
Const. amend. 1V, the first questiof whether the officer

violated a constitutionalghtd will typically turn on the

0r e as o n af thé adfine€ssastiéns.(Bonivertv. City

of Clarkston (9™ Cir. 2018) 883 F.4 865, 872)

AoeBronabl eness fAidepends o6on a &
pud i ¢ i nterest srghttpersbnal i ndi vi dua
security free from arbitrary int
[ ci t aMdarytamd]v. Walsor{(1997) 519 U.S. 408, 411

[137 L.Ed.2d 4, 46, 117 S. Ct. 889]&fficer safety is a

weighty public interesb(ld., at p. 413 [137 L.Ed at p.

47]. ) Beopley. Steele(2016)246 Cal.App.# 1110,

1116)

Unreasonablenedsa the Execution of a Search Warrant

An otherwise lawful seizurean violate thé-ourth
Amendmentif it is executed in an unreasonable manner.
(United States v. AlvereZejeda(9™ Cir. 2007 491 F.&
1013 citing United States v. Jacobs€f®984)466 U.S.

109, 124 [80 L.Ed.2d 85].)
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While a parolee is subject to selaor seizure without

probable cause or even a reasonable suspicion, searching

him may still be illegal if done in an unreasonable manner,

such as by a strip search in a public place. Faple v.

Smith (2009) 172 Cal.App®@1354; checking def et
crotch area for drugs, while shielded from the public, held

not to be a strip search and not unreasonable.)

S e &Jsefdf a Motorized Battering Rand  u 8Sedrehes i
With a Search Warranto ( Chapter 6), bel ow.

Exceptions

ATo be r eas o mpafect,andsosieonrtht t o be
Amendmentallows for some mistakes on the part of
government officials, giving the
enforcing the | @woitrectHiem nc drmamu r( i
v. North Carolina (2014) 574U.S. 54, 6661 [135 S.Ct.

530; 190L.Ed.2" 475; quotingBrinegar v. United States

(1949) 338 U.S. 160, 176 [93 L.EHB79].)

In Heien, the United States Supreme Court held that

an officerébsomiasprmawetbea | aw i
reasonable when the issue is not yet settled. (See

fiMistake of Law vs. Mistake of Facb  u fyges of

Detentions 0 ®eteahtior® (Chapter 3)below.)

Balancing Test; Totality of the Circumstances

The standard to be ajgd when evaluating the legality of
the length of time a suspect is deprived of his property
pending a search is one of
account the Atotality of t
necessarily requiring that the Government pursuéetiest
intrusive course of action. Determining reasonableness
requires a fAbalancing test, o bal

Areas
e

h cir

guality of the intrusion on the
Amendment interests against the importance of the
governmental interests allegedtgju i fy the i ntrusi ¢

(United States v. Sullivago™ Cir. 2015)797 F.& 623

633; citing United States v. Van Leeuwdi970)397 U.S.

249, 252 [25 L.Ed'¥ 282, 285]; andinding 21 days to be
reasonabl e during which time the
law enforcement custody, in that defendant was in custody

at the time so he couldndot wuse i
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Fourth waiver, gave consent, and where the computer had
to be transferred ta different agency to conduct the
necessaryjorensic search.)

See alsdJnited States v. Johnsof®" Cir. 2017) 875 F.%§

1265 1276;finding a 3day delay to be reasonable, as well

as a ongyear delay in obtaining a search warrant for a more
thorough forensic search of def e

A 6 Re as on a$rheasuredsirsobjectiveé terms by
examining the totality of the ci
owhet her a particular search mee
standard 6fidis judged by bal anci
individual'sFourth Amendment interests against its

promotion of | egitimate gover nme
[ Ci t a tHeaple s. Rgbiaso(R010) 47 Cal.4th 1104,

1120 [104 Cal. Rptr. 3d 727, 224 P.3d 55]; Be# v.

Wolfish(1979) 441 U.S. 520 at p. 559 |
consider the scope of the particularusion, the manner in

which it is conducted, the justification for initiating it, and

the place in whi cHeoplev.Baulser conduct
(2011) 199 Cal.App2761.)

Delays in Obtaining a Search Warrant

Delays of between seven and twetityee days in

obtaining search warrants to search hundreds of packages
that were seizedithouta warrant at a post office in

Hawaii was held to be unreasonab{&nited States v.
Dass(9" Cir 1989 849 F.29414)

Athreedaydelay n a police department és
attempt to downl oad the contents
was held to be reasonable, as well as ayaae delay in

obtaining a search warrant for a more thorough forensic

seach o thecellphone. nited States v. Johnso®™

Cir. 2017) 875 F81265 1276.)

The standard to be applied when evaluating the legality of

the length of time a suspect is deprived of his property

pending a search is one of f@Areas
account the Atotality of the cir
necessarily requiring that the Government pursue the least

intrusive course of action. Determining reasonableness
requires a fAbalancing test, o bal
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quality of the intrusiononthendi vi dual 6s Fourth
Amendment interests against the importance of the
governmental interests alleged t
(Citations omittednited States v. Sullivago™ Cir. 2015)

797 F.3 623 633; finding 21 days to be reasonable during

which ti me t he def elawdeafarcedent | apt op
custodyin that defendant was in custody at the time so he

coul dndét ubhewas subjectdaorkguitawaiver,

where defendargave consertt o t he | apphdop d0s sei :
where the computer had te kransferred to a different

agency to conduct the necessary forensic search.)

Officers who took 26%: hours to obtain a search warrant for

a residence while the residence
occupant was kept from reentering), failing to recognize

that they were required to act with due diligence and to

expedite the process. The resulting evidence, therefore,

was subject to exclusionUfited States v. Ch&"™ Cir.

2010) 597 F.§ 995, 10041006.)

A 20-day delay in obtaining a search warrant tarsk an

already lawfully seized laptop computer, although

unreasonable, was not grounds for suppression of the

| apt op 6 s (I)oanatheecategsry of cases, police

m sconduct effecti Uneehspnallleear s no
delays fall into this lder categorydo Uniteéd States v.

Jobe (9" Cir. 2019) 933 F/81074 10781079;citing

United States v. Chaupra andcomparing the differences

i n the relevant officersd acti on

Private Rersons and the Exclusionary Rulévidence illegally obtained
by private persons, acting in a private capacitpoissubject to the
Exclusionary Rule. (Serauss v. Superior Courf1971) 5 Cal.® 418,
421;Jones v. Kmart Corp(1998) 17 Cak" 329,332.)

Even a peace officer, when affity and acting in a private
capacity, may be found to have acted as a private citizen. (See
People v. Wachtefl976) 58 Cal.App/8911, 920, 922.)

However, ivil rights action pursuant té2 U.S.C. § 1983vas

held to be proper against ndew enforcement employees of a
private corporation that operated a federal prison under contract.
(Pollard v. GEO Group, Inc(9™ Cir. 2010) 607 F4583.)

12
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The National Center for Missing and Exploited Children
(NCMEC) was leld to qualify as a governmental entity fesurth
Amendment purposes. Even though NCMECpgvately
incorporated, its two primary authorizing statutes8U.S.C. 8§
2258Aand42 U.S.C. 8§ 5773(h)mandate its collaboration with
federal, state, and locaMaenforcement agencies in over a dozen
different ways. For example, Interriggrvice Provides (AOL, in
this case) are required to forward emails suspected of containing
child pornography to NCMEC, and NCMEC is required to
maintain a CyberTipline to reca such emails. NCMEC is then
allowed to review the emails and is required to report possible
child sexual exploitation violations to the governmerutni{ed
States v. Ackermafil0" Cir. Kan.2016)831F.3% 1292)

Limited Use of the Exclusionary Rule
General Rule

The Exclusionary Rule is not intended to prevent all police

mi sconduct or as a r Emesdof for al
the exclusionary rule is an exceptional remedy typically

reserved for violations of constitutional right®United

States v. Smitl9" Cir. 1999) 196 F.8 1034, 1040.)

AThe exclusionary rule generates
which sometimes include setting the guilty free and the

dangerous at large. We have therefore been cautious

against expanding it, and haveeatedly emphasized that

the rule's costly toll upon trutbeeking and law

enforcement objectives presents a high obstacle for those

ur gi ng i t s UrtedSlatesc Rreyer@"hCir.o (

2015) 804 F.8 1266, 1278.)

ATo trigger tdémlicecordlcunustioenary r ul
sufficiently deliberate that exclusion can meaningfully

deter it, and sufficiently culpable that such deterrence is

worth the price paiHerinpw t he | ust
United Stateg2009) 555 U.S. 135144[129 S.Ct. 695;

172 L.Ed.29 496]; see alsdeople v. Lea(2009) 178

Cal.App.4" 1051, 10641065)

The exclusionary rule should only be used when
necessary to deter fndeli berat
negligent conduct, or in some circumstances,

recurring or systematic neg g e nHereng . (

13
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United Statessupra at p. 144[172 L.Ed.?at p.
507.)

SeeUnited States v. Monghu(@™ Cir. 2009) 588
F.39975, where a case involving the illegal
warrantless search of a container was remanded for
a determination of whethéne exclusionary rule
required the suppression of the gun found in that
container.

A( E) ven whFouwth Aneedment violationa

(the) exclusionary rule does not apply when the costs of
exclusion outweigh its deterrent benefits. In some cases,
for example, the link between the unconstitutional conduct
and the discovery of the evidenis too attenuated to
justi fy s UtahvrSeisfffJune B0, 2016) 579
U.S. _, 136 S.Ct. 2056, 205395 L.Ed.2%400;
existence ofmarrestwarrani at t enuat ed the tain
between an unlawful detentiamd the discovery of
evidence incidnt to the arrest on the warraat leat

where the police misconduct saot flagrant

Case Law in General
The argument has been made that the exclusionary rule

should not apply to the penalty phase of a capital murder
trial when the prosecution istampting to introduc®.C. 8

190.3 fadior(b)0 evi dence. Speci ficall
thatthe exclusionary rule has little deterrgatue at the
penalty phase of a capital case,

enable the jury to make an individualizededenination of

the appropriate penalty based on the character of the
defendant and the circumstances
law enforcement is not likely to be deterred from

conducting unreasonable searches and seizures where it is a

remote possibility tht the evidence could not be used

during the penalty phase in an unrelated prosecution

occurring potentially years later, any limited deterrent value

is outweighed by the societal costs of exclusion of the

evidence and the resultant incomplete picturéef t

defendant és criminal activities.
iIssue was not first raised by the prosecution in front of the

trial judge, and finding admission of the questioned

evidence to be harmless error anyway, the Supreme Court

14
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declined to resolve thisugstion in this case Péople v.
Casareq2016) 62 Cal.4 808, 834.)

Note The hint here madby the California
Supreme Court is that this argument should be
attempted by a prosecutor at the trial level, to test
this issue.

Evidence obtained inviolaton of someone el seds
someone other thanFourthe present d
Amendment (search and seizure) rightgy be useds

part of the probable cause in a search warrant affidavit,

unl ess the defendastardingt ani séow t h
it was his reasonable expectation of privacy that was

violated) to challenge the use of the evidencBeofple v.

Madrid (1992) 7 Cal.App.% 1888, 1896.)

ATo trigger the exclusionary rul
sufficiently deliberate that exclusion cananengfully

deter it, and sufficiently culpable that such deterrence is

worth the price paid by the justice system. As laid out in

[t he Supreme Courtds] cases, the
deter deliberate, reckless, or grossly negligent conduct, or

insome circumstances recurring or
(United States v. Job@" Cir. 2019) 933 F81074,

1077.)

SedfiSearches and SeizurefRemedy for Violations'he
&Exclusionary Rule 6 6 ( C hSegrdhes and Seizuré®
below.

Case LawEvidence AdmittedinderHerring:

Holding that a Department of Homeland Security special
agent 6s affidavit supporting the
sufficient information to render his reliance on the warrant

reasonable, the Ninth Circuit held that the distrazirt

erred in granting defendant és mo
found on a laptop. The affidavit laid out facts indicative of

a largescale marijuana growing operation, including

information from a tipper that was corroborated by the

agent 6 s o wg invedigateon, and éxpedemce.

There was no indication that the agent deliberately tarried

or received insufficient training because immediately after

seizing the laptop, he contacted the United States

15
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Attorneyobds Office abalyt prosecut
The fact that it took 20 days between the seizure of the

| aptop and itdés eventual search
warrant did notequire the suppression of evidence

obtained from the laptog.he agent made a godaith

effort to comply with theaVarrant Clause of thEeourth

Amendment (United States v. Job@™ Cir. 2019) 933

F.391074; citingHerring v. United State$2009) 555 U.S.

135, 140 [129 S.Ct. 69872 L.Ed.?" 496].)

Case LawEvidenceExcludeddespiteHerring:

Officers who took 26%2 hours to obtain a search warrant for

a residence while the residence
occupant was kept from reentering), failing to recognize

that they were required to act with due diligence tand

expedite the process, were not excused by the rule of

Herring. The resulting evidence, therefore, was subject to

exclusion. United States v. Chg9" Cir. 2010) 597 F

995, 10041006.)

Where ad e f e n detemtiondwvas in the absence of any
reasmable suspicion of criminal wrongdoing, and was

found to be deliberate in the sense that it was not accidental
or negligent conduct, suppression of the resulting evidence
IS appropriate in that it serves the policy objectives of the
exclusionary rule as ticulated by the U.S. Supreme Court.
(People v. Kidd2019) 36 Cal.App812, 23.)

Good Faith

Searches conducted in objectively reasonable reliance (i.e.,
figoodfaitbt ) on binding appell ate pre
time of the search, despite a fadecision changing the

rules, are not subject to the Exclusionary RUd&aws v.

United Stateg2011) 564 U.S. 229, 23639[180 L.Ed.?¢

285]; see als®eoplev. Youn (2014)229 Cal.App.4 571,
576-579 People v. RossetfP014 230Cal.App.4" 107Q
10741077, four officers held defendant down as a
warrantless forced draw was made in a medically approved
manney People v. Harrig(2015) 234 Cal.App4671, 697

704, andPeoplev. Jimenez(2015)242 Cal. Appd™ 1337,
13601365 applicability ofMissouri v. McNeely(2013)

569 U.S. 141133 S.Ct. 1552; 185 L.Ed'2696]to cases
occurring beforg.
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lllegally collecting blood samples from defendant,
mistakenly believing that he qualified under the newly
enactedDNA and Forensic Identification Data Base and
Data Bank Act of 1998(P.C. 88 295 et sefj.even if it

was aFourth Amendment violation to do so, did not
require the suppression of the results in that the mistake
was not intentional, reckless, the results of gross
negligence, nor of recurring or systdraaegligence.
(People v. Robinso2010)47 Cal.4" 1104, 11241129.)

Under28 U.S.C. § 2254(d)(1)learly established federal

| aw includes only the Supreme Co
before the relevant adjudication of the merits of a
prisonerégactdhems of when the pr
conviction became final. A direct appeal was thus the

relevant adjudication of the merit§&reene v. Fisher

(2011) 568U.S. 34[132 S.Ct. 38; 181 L.Ed"2336], citing

Gray v. Maryland(1998) 523 U.S. 185 [140 L.Ed®294];

see als@hompson v. Runnelgd™ Cir. 2013) 705 F.3

1089, 10951097.)

Whether or not the theory &forida v. Jardines(2013)
569 U.S. 133 S.Ct. 1409185 L.Ed.?? 495, involving
the illegality of using drugniffing dogs within the

curtlageof a personds home, is appli
sniffing dog used around the outside, and leaning up
against, the open bed and tool b

(which would oveirule prior case law), was left open by
the Ninth Circuit Court of Appeal, holding ththe pursuant
t o faithen-cdselaw r uDaws voUhited States
(2011) 564 U.S. 229, 23839 [180 L.Ed.2%285], it was
unnecessary to decide the issudnifed States v. Thomas
(9™ Cir. 2013) 726 F.4 1086, 10921095.)

Also, a forced blood @mw performed in 2011, before
Missouri v. McNeely(2013) 569 U.S. 141133 S.Ct. 1552;
185 L.Ed.?" 696] (requiring a search warrant to force a
blood draw in a DUI case absent an exigent circumstance)
was decided, does not require the suppression of tbd blo
result in that police officers are entitled to act on the law as
it is understood at the time to apply. Thaurth

Amendment exclusionary rule does not require
suppression of evidence from a warrantless blood draw
because the draw was conducted in lgjeaively

17
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reasonable reliance on thbmding precedent.Peoplev.
Youn (2014)229 Cal.App.# 571, 576579 Peoplev.
Jimenez(2015)242 Cal.App4™ 1337, 13601365 see also
People v. Rossett?014) 230 Cal.App21070, 1074
1077 four officers helddefendant down as a warrantless
forced draw was made in a medically approved manner
and sed®eople v. Jone§2014)231 Cal.App.4 1257,
12621265)

Griffith v. Kentucky (1987) 479 U.S. 314, 328 [93

L.Ed.2"649], holding that in criminal prosecutions,

a new constitutional rule is to be applied

retroactively to all cases, state or federal, pending

on direct review or not yet final, with no exception

for cases in which the new ru
breako with the past, does no
offending violation involves th&ourth

A me n d mdxclusiorary Rule (Griffith

involed a jury selection issue.jPeople v. Jones

supra at pp. 12641265.)

The Ninth Cir cugoddfaittta st ch ed adv & haan
otherwise unlawful search, the officersish have relied
up on Ipindingoeappellate precedento Prior author

that i s merely fAunclearo only al
ci vil | i a pualifiad tmynunitgn daerr g uamefin t .

Whether or not an officer may search a cellphone based

u p o rFouath waiver probationaryseareéh i s not t he

subject of any binding appellate precedent. Therefore,

Agood faitho does not save such
subsequent cases (eRiley v. California(2014) 573 U.S.

373[134 S.Ct. 2473189 L.Ed.??430].)have held such a

search to be unlawful.Upited States/. Lara (9" Cir.

2016) 815 F."8 605, 612614.)

A search of a cell phone #fAinciden
aFourth waiver search) was clearly lawful prior Riley,

and t her ef oroedfaithréliamceaupohthat er 6 s ¢
pre-Riley binding precedent will save a warrantless search

of defendantds cell phones found
arrested. Ynited States v. Lusti¢gd" Cir. 2016) 830.3¢

1075, 10771085)

However the California Sume Court concluded in a
warrantless cellphone search cassvérsing dower
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appellate court decision)hat t he search of def
cellphone wold not have been proper even under its prior

decision inPeople v. Diaz2011) 51 Cal.#84 (a search

incident to arrest case), and that a reasonablytvweeiied

officer would have known this. Defendant was not under

arrestwhen officers searched his phone. Uridiey v.

California (2014) 573 U.S. 37334 S.Ct. 2473189

L.Ed.2" 430], which overrulediaz, even if defendant had

been properly arrested, a warrant was required to search his
cellphone. The search in this case violated-iharth

Amendment, the good faith exception to the exclusionary

rule did not apply. Also, the search was not the result of

negligence, nor did it result from any pressure to apply a

newly enacted statutory scheme that was confusing and

compl ex. The officersdéd conduct,
deliberate. Exclusionfahe evidence in this caservesto

deter future similar &havior. Peoplev. Macabeo(2016) 1

Cal.5" 1206, 12121226.)

Of ficersdéd and FBI Agentsdé good f
statutory and case authority existing at the time that a court

order, pursuant tthefederalfiStored Communications

A c t( 8CA, ©8 U.S.C. 8703(d))(as opposed to a

search warrant) was all that was necessary in order to

acqured ef endant 6s historical <cell
i CS LI odmjssioa intb evidenak off or t he

C
<

(i .e..,

t he def en d(dnitadStates@. Kartko™ Cir.

2019) 918 F."§ 750, 757-758.)
Note ACell sites wusually cons
antenna mounted on dheytcanwer , al tf

also be found on light posts, flagpagleburch

steep es, or t he €Sarpgrgesv. of bui |l di
United States138 S.Ct. 2206, 2211, 201 L.EH.2

507 (2018) Eaéh time [a] phone connects to a cell

site, it generatestane-stamped record known as

celst e | ocati on i WfThis mati on ( C
CSLI data indicates the general geographic area in

which the cell phone user was located when his or

her phone connected to the network. Because most
smartphonetap intothewie | e s s Besadrawor k 0O
times a minute whenever their signalison . . .

modern cell phones generate increasingly vast

amouns of i1 ncreasi lW@g@t2@lipreci se
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12.0 United States v. ElImor¢9™ Cir. 2019) 917
F.391068 1072, fn 2.)

Subsequent to the obtainin
this case, but priosrthet o th
U.S. Supreme Court held that a search warrant was
necessary to obtain such informatioisee

Carpenterv. United StategJune 22, 2018)  U.S.

__[138 S.Ct. 2206; 201.Ed.2 507).)

g o
e N

SeealsoUnited States v. Goldsteif8™ Cir. 2019)
914 F.3 200, 203205; United States v. Curti§7"
Cir. 2018) 901 F.8 846, 848949; United States v.
Joyner (11" Cir. 2018)899 F.3% 119, 1205 and
United States v. Chaveéa™ Cir. 2018) 894 F.8
593, 608)

The People bedhe burden of showing that the gefaith
exception appliefUnited States v. Arti¢9™ Cir. 2019)
919 F.3 1123, 1134citing United States v. Underwood
(9™ Cir. 2013) 75 F.3° 1076, 1085

SeePeople v. Kidd2019) 36 Cal.App81 2, \We3lo 1
not suggest the officer here acted in bad faith, but we find
his detention of Kidd in the absence of any reasonable
suspicion of wrongdoing to be deliberate, in the sense that
it was not accidental or negligent condact.

Statutory Violations By the same tokenon dl courts aren
agreement that the exclusionary risgeeserved exclusively for
constitutional violations. (See discussiorUnited States v.
LomberaCamorlinga (9™ Cir. 2000) 206 F.4 882, 886887, and
in the dissenting opinion, p. 893

A civil ri ghd2g.S.@)gection 1888 under (
Géencompasses violations of federal statutorydawvell as

const it uf{Maioervarhibolita(1©80p448 U.S. 1,
4,...65L.Ed.?'555.) Thussection 1983nay be used to

enforce rights created by both thaited States

Constitution and federal statutesGonzaga University v.

Doe(2002) 536 U.S. 273, 279, . ... 153 L.Ed3209.)

But conduct by an officiahat violates only state law will

not support a claim undsection 1983 (Malek v. Haun

(10"Cir. 1994) 26 F81 013, 10 Ri6chelv. . . ) o
City of Fountain Valley(2005) 137 Cal.App2107, 116.)
20
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A(T) he Supreme Court has approve
(exclusionary rule to remedy statutory violations only in

rare circumstances, 0 although su
l i mited to statutes with fAconst.i
(United States. Dreyer (9" Cir. Nov. 4, 2015) 804 F'3

1266, 12781279; findng that suppression is an available

remedy for violations of the statutoPpsse Comitatus

rules, although not appropriate in this case.)

See alsdJnited States v. Rober(§™ Cir. 1986)

779F2'565, 568; fA(A)n exclusion
not be appliedo violations 0fl0 U.S.C. 88 371

378(i.e, Posse Comitatus) until a need to deter

future violations is demonstr

IsThe ExclusionarRu | e 6 s A ptpd Statedlandaed® t o

U.S. Supreme Courugtice Clarence Thomas has redde

interesting argonent thathe requirement that state courts must

abidebyt he f eder al E xlegéllpydshioosna rayn Rud re i
issue that should be-considered by the Court. (S€ellins v.

V|rg|n|a (May 29, 20B) _ U.S. _, [138S.Ct. 1663; 201

L.Ed.2"9)

Specificaly per Justi ce: AThIgrhaes &Coaurrgu m
concluded irMappv. Ohio, 367 U. S. 643, 81 S.Ct. 1684,

6 L.Ed.291081,. .. (1961) that theStates must apply the

federal exclusionary rule in their own couits., at 655, 81

S.Ct. 1684, 6 IEd.2'1081,. .. (fn. omitted).Mapp

suggested that the exclusionary rule was required by the

Constitution itself. Sees.g.,id., at 657, 81 S.Ct. 1684, 6
L.Ed.2"1081,...( fi [ 'E)]clhs&)nary rule is an essential

part of both theFourth andFourteenth Amendment® ) ;

id., at 655, 81 S.Ct. 1684, 6 L.EA?2081,. .

(n[ E] vidence obtai ned by searche
of the Constitution is, by that same authority, inadmissible

i n a st ét a655666)81%.Ct.)1684, 6 L.Ed"
1081,...(A[I']t was . . constitutio
exclusmn doctriné an essentlal part of the right to

privacd be al so i n(kiomitted)dButthgp on o) .
suggestion could not withstand even the slightest scrutiny.

The exclusionary rule appears nowhere in the Constitution,

postdates the founding by more than a century, and

contradicts several longstanding principles of the common
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law. See . . Cuddihy(The Fourth Amendment Origins
and Original Meaning02-1791(2009)at p.)759-760;
Amar, Fourth AmendmentFirst Principles 107 Harv. L.
Rev. 757, 786 (1994Kaplan The Limits of the
Exclusionary Rule26 Stan. L. Rev. 1027, 103@31
(2974)0

[ ] ARecognizing this, the Court has since rejediaghpd s

fi fje]xpansive dictdd 6 and cl ari fied that t
rule isnot (itallics addedyequired by the Constitution.

Davisv. United Stats, 564 US.229, 237, 131 S.Ct. 2419,

180 L.Ed.?" 285 (2011)quotingHudsonv. Michigan,

547 U.S. 586, 591, 126G 2159,165 L.Ed.256

(2006)) Suppression, this Court has
per sonal c¢ on $nitedtStates. Gataadra, r i ght . 0
414 U.S. 338, 348, 94 S.Ct. 613, 38 L.E#561 (1974)

accord,Stonev. Powell 428 U.S. 465, 486, 96 S.Ct. 3037,

49 L.Ed.291067 (1976) TheFourth Amendmentfi s a y s

not hi ng about s uaviseuprsg at@3®, evi denc
131 S.Ct. 2419, 180 LEd®?85 and a paisesecut or
of fruits of a pastiwokglhawf ul s e a
new Fourth Amendment wrong0d @nited States.

Leon, 463 U.S. 897, 906, 104 S.Ct. 3405, 82 L.Eti677
(1984)(quoting(United Stdes v) Calandra ((1974) . . .

(414 U.S. 338nt 354, 94 S.Ct. 613, 38 L.EA'Z61). (fn.

omitted)l nst ead, the ex ulitialysi onary ru
created® d o ct r iqmueentihfratherthans A

constitutionally mandate@h Pennsylvania Bd. of

Probationand Parolev. Scott 524 U.S. 357, 363, 118

S.Ct. 2014, 141 L.Ed"2344 (1998) accord Herring v.

United States555 U.S. 135, 139, 129 S.Ct. 695, 172

L.Ed.2"" 496 (2009) Arizonav. Evans 514 U.S. 1, 10, 115

S.Ct. 1185, 131 L.Ed"234 (1995) United Statew. Janis,

428 U.S. 433, 45860, 96 S.Ct. 3021, 49Ed 2" 1046

(1976) ( Fn . o rfid. tatpp.d ))o

Although the exclusionary rule is not part of the

Congitution, this Court has continued to describe it as

Anfeder al | awd and assume that it
Evans suprg Massachusetts. Sheppargd 468 U. S. 981,

991, 104 S. Ct. 3424, 82 L. Ed. 2d 737 (19&4}t the

Court has never attempted to justify this assumption. If the
exclusionary rule is federal law, but is not grounded in the

Constitution or a federal statutben it must be federal

common law. See Monaghan, Forewdtdnstitutional
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Common Law89 Harv. L. Rev. 1, 10 (1975). As federal
common law, however, the exclusionary rule cannot bind
the States.

Ruleof Exclusion AEvi dence whi diesultofanobt ai ned
illegal search and seizure may not be used to establish probable cause for a

s ubsequ e nUWnites States g. Wanegs™ Cir. 1989) 882 F.¥

1459, 1465  sSeachd$ and SeizuresRerfiedies for Violations

(Chapter 5)pelow)

Justice Benjamin Cardozadn the immortal words of the
Honorable JusticBenjamin Cardozo Theiftriminal is to go free
because the constable has blunder@dPeople v. Deforé1926)
242 N.Y. 13, 21 [150 N.E. 585, 587].)

Factually Based QuestionWhat castitutes an illegal search or

seizure is necessarityfactually based questighat must be
determinedonacasg-c ase basi s: AThe constit
a warrantless search is prminenty the sort of question which can

only be decided in the oorete factual context of the individual

c a s ibron v. New YorK1968) 392 U.S. 40, 59 [20 L.E4%

917]; City of Los Angeless. Patel(June 22, 2015) _ U.S. _,

[135 S.Ct. 2443, 192 L.Ed®43Y; discussing the difficulties in

facial challenge$o a statute that seeks to control or authorize

police searches.)

Verbal EvidenceT hi s i mecbbhlevilenseoin (i . e. , a
suspectos admi ssions or confession)
product of an illegal detention, arrest or search. (Bed Sates

v. Crews(9" Cir. 2007) 502 F.81130, 1135.)

Federal Rules of Evidence, Rule 402

AnAl I relevant evidence is admiss
provided by:

1 The Constitution of the United States;

1 Act of Congress;

1 These rulespr

91 Other rules presdred by the Supreme Court

pursuant to statutory author.i

23
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Fruit of the Poisonous Tree

General Rule The exclusionary rule encompasses both the

Apri mary evidence obtained as a di
seizureo as welidcovaesd aniloundtdleence | at e
derivative of amncaillfleedgthél i t y; o 1 . e.
poisonous tree 0 Utahv. Strieff (June 20, 2016) 579.S. _,

[136 S.Ct. 2056, 206195 L.Ed.2" 400]; citingSegura v. United

States(1984) 468 U. S. 796, 804, 82 L. EA? 899 United States

v. Gorman(9" Cir. 2017) 859-.3% 706, 716)

Theevidence that is suppressed is extended to the
findirecth a s w ediréct peoductdohtiee
constituti on alfruitvoftlelpasonousn; i . e. ,
tree  OWong(Sun v. United Statg4963) 371 U.S. 471,

484 [9 L.Ed.?% 441]; United States v. Gonan, supra)
Factors

In determining where the line is between the dieawt
indirectproducts of an illegal search (which wikely be
suppressed) and that whichistt h fuit @ the poisonous
treed ( wh i notbe supprésked), it has beefdhbat
the following factors are relevant:

(1) The temporal proximity of thiéourth
Amendmentsearch and seizure violation to the
ultimate procurementfahe challenged evidence;

(2) the presence of intervening circumstances]
(3) the flagrancyf the official misconduct.
(People v. Rodriguef2006) 143 Cal.App21137.)

Using the above factors, the fact that the defendant had an
outstanding arrest warrant may, depending upon the
circumstances, be sufficient of an intervening circumstance
to allow for the admissibility of the evidence seized
incident to arrest despite the fact that the original detention
was illegal. People v. Brendli2008) 45 Cal.%262; an
illegal traffic stop.)

The United States Supreme Court
when there is &ourth Amendment violation, (the)

24
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exclusionary rule does not apply whée tosts of

exclusion outweigh its deterrent benefits. In some cases,

for example, the link between the unconstitutional conduct

and the discovery of the evidence is too attenuated to

justi fy s UtahvrSeiefffJune B0, 2016) 579

U.S. _, [136 S.Ct. 2056, 205395 L.Ed.?" 400;

exi stence of an arrest warrant
between an unlawful detention and the discovery of

evidence incident to the arrest on the warrant, at least

where the police misconduct was not flagrant.

In Strieff, thelower Utah Supreme Court declined

to apply the attenuation doctrine because it read the

U.S. Supreme Courtds preceden
doctrine only Ato circumstanc
i ndependent act of a defendan
as) in confesing to a crime or consenting to a

s e ar 20b5.UF 2, 857 P."8532at p. 544.) The

Strieff Court specifically disagreed with this

i nterpretation. fAThe attenuat
the causal | ink between the ¢
act and the discovery of evidence, which often has
nothing to do with a defendan
Suprene Court; Athe | ogic of (il
cases is not limited to independent acts by the

def endd ati36 $.Ctp. R061)

But, per the Ninth Circuit, even
poi sonous tr eaapplydodthe tawful searchd o e s

of a residence after the house w
unreasonable time while a search warrant was obtained, the

resulting evidence recovered from the residence when the

home was searched with the warrant will be suppressed

anyway in that the officers wermt acting reasonably in

taking 26%2 hours to get the warrant, and some punishment

must follow such an unreasonable delaynifed States v.

Cha (9" Cir. 2010) 597 F.4 995, 10031004.)

S e e B&ruitofoThefPoisonous Treedo u Bedirenes i
and Seized ( Chapter 5), bel ow.

An d ktereenirg(or SupersedingCircumstances 0
und#bBseoffforce 0 uArmE® @GChapter 4), be
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Exceptions

Demee of thandependent State Groundibeory

AProposition 8 d&Cal. Const., Art |, § 28(d)  tThuth inf

Evidencé p r o v iPmpositiors8(pasked in June,

1982), abr og ardepdndettasthte groomlm i a6 s i
theory of exclusiomf evidenceleaving theJnited States

Constitution and its amendments as the sole basis for

i mposibBxgusiemayRiled on t he admissibil
evidence. Iq re Lance W.(1985) 37 Cal.8 873;People v.
Gutierrez(1984) 163 Cal.App'3332, 334 Peoplev.

Macabeo(2016) 1 Cal.5 1206, 1212

California Constitution art. I, section 28(f)(2)

(ARi ght -ntEoi d€naeho a part of
Proposition 8) provides that relevant evidence shall

not be excluded in any criminal proceeding or in

any trial or hearing of a juvenile for a criminal

offense exceptwhere twethirds of the members of

both houses of the Legislae enact a statute to

provide for exclusion.

While a state may impose stricter standards on law

enforcement in interpreting its own state

const it undépendent(state grounuy 0

suppressing evidence for having violated a state

exclusionary ri under a state constitution, a

prosecution in federal court is guided by the federal
interpretation of thé&ourth Amendment and is not
required to use the statebs s
(United States v. Brobge" Cir. 2009) 558 F.8

982, 989991, 997.)

Until passage dProposition 8, California Courts

were obligated to follows Cal
some circumstances may (and lawfully were

allowed to) have been stricter than the federal

standards. (Semerican Academy ov Pediatrics

v. Lungren(1997) 16 Cal.4 307, 327328;Raven

v. Deukmejian(1990) 52 Cal.8 336. 353.)

Since passage @#froposition 8 California state
courts now determine tlreasonableness of a search
or seizure by federal constitutional standards.
(People v. Schmitg2012) % Cal.4" 909, 916;

26
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Peoplev. Steele(2016)246 Cal.App.4 1110,
11141115

fiThe question whether relevant evidence
obtained by assertedly unlawful medns
that is, in violation of th&ourth
Amendmentd must be excluded is
determined by deciding whether its
suppression is mandated by the federal
Constitution. Cal. Const., art. |, § 24
(Citations omitted) oPeople vJohnson
(2018)21 Cal.App.§' 1026 1032)

AoUnder the cur Cdiforhia provi si on

Constitution, evidence sought to be introduced at a
criminal trial is subject to suppression as the fruit of

an unconstitutional search aade i zoulyile A
exclusion is . .. mandated by the federal
exclusionary rule applicable to evidence seized in
violation of theFourth Amendment [of the United
States Constitutior].0 People v. Maikhia2011)
51 Cal.4" 1074, 1089 . . ., quotinig re Lance W.
(1985) 37 CaB’873, 896, . . . ; se@al. Const.

art. I, 8 28, subd. (f)(2) ) Reople v. Harrig2015)
234 Cal.App.# 671, 681682.)

Per at least one court, however,ii s doubt f ul

whetherP r o p o s i i ti raoravileiécs
provision applies where the requastemedy is not

suppression of evidence, but dismissal of all charges

based on the stateds vi
(Sixth Amendment, speedy trialdelay in filing

charges) due Ppoplevdazargs ri ght s.

(2015) 238 Cal.Apg" 734, 756.)

In achild sexual abuse cadbe California Supreme
Court held thathe state constitutional right to truth
in evidence undeCal. Const.,art. I, § 28, subd.
(H)(2), abrogated the prohibition iPen.Code,§
632d), against the admission of secretly recorded
conversations in criminal proceedingshe statute
did not fit within any express exception and the
right to privacy unde€al. Const.,art. |, 81, was
not affected.The exclusionary remedy was not
revivedjust becausef reenactments and
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amendments t§ 632d). Such changedid not
addessthe exclusionary remedy. AlsGo v 6t .
Code 8 9605(Effect of Amendment oifime of
Enactment; Presumption that Statute Enacted Last
Prevailg providesthat reenactment und€al.
Const.,art. IV, 89, hasno effect on the unchanged
portons of an amended statutBecause the
exclusionary provision remained abrogated in
criminal proceedings, a surreptitious recording was
properly admitted into eviderdn defendant'’s trial
for committing a lewd and lascivious act upon a
child. (People v. Guzma(019)8 Cal.5" 673.)

As a result of the passageRioposition 8  fi (i ) n

matters of federal law, the United States Supreme

Court has the final word; we (ti@galifornia

Supreme Court) operate as an intermediate court

and not as a cPBeopletv.Lapéz | ast r e
(2019) 8Cal.5" 353, 366)

Defendant andHis Identity It is a ule of law that neithea
defendart s Imayhdsyor her identitys subjetto
suppr esvenifivimconcéded that an unlawful arrest,
search, or interrogation occurredImm(igration and
Naturalization Service v. Lopeklendoza(1984) 468 U.S.
1032, 10391040 [82 L.Ed.* 778].)

For purposes of this rule, it makes nde&lénce that

theillegal arrest, search or interrogation was

fiegregiou i n nature. radiaE. g. , t he
profiling. )o(United States v. Gudin@®™ Cir.

2004) 376 F.8997.)

It is illegal to resist any arrest or detention by a
peace officer, ean if it is determined to be an
illegal arrest or detention.E¢ans v. City of
Bakersfield(1994) 22 Cal.App.4321; King v.
Stateof California (2015) 242 Cal.App2265,
294-295) However, he person illegally arrested or
detainedmay havea civil remedy against the
offending officer(s). (Seé42 U.S.C.§8 1983 and
Civil Code §52.1  tBlaree Adi )0

Identity of a Witness Whéte the testimony of live
witnesses is at issue, the test focuses primarily on the effect

28
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of the 111 eqg a willrtgnessatoriestifyhaad wi t nes s

less on whether illegal conduct led to discovery of the

Wi t ness' $eoplaveBoye(2006) 385Call 412,
448449, citingUnited States v. Ceccolirfil978) 435 U.S.
268, 276279 [55 L.Ed.?? 268].)

AThe ghewilingress oftthe witness to freely
testify, the greater the likelihood that he or she will

be discovered by legal means and, concomitantly,

the smaller the incentive to conduct an illegal search
to di scoverUnied $tatesv.t ness. 0
Ceccolini supra at p. 276.)

In People v. McCurdy2014) 59 Cal. 1063, at pp.
10921093, the Court ruled thabthing in the

record suggested that any assumed illegality

concerningd e f e rs dreest,twidich resulted in
defendant 6s pictuwuencedan t he
withes® s wi | Il i ngness to identi
man he saw with an-gearold abduction and

murder victim outside a grocery store on the day

she disappeared.aw enforcement did not generate

the pubilcity over this case. And the withesame

forward on his own, testifying voluntarily. As such,

this testimony was too attenuated from any

perceived il | sgreedtandwasi n def en

not subject to suppression.

Search Warrant Executed by Someone Other than a Peace
Officer.

In order to lawdilly execute a statissued search
warrant, the person executing it, by statute, must be

a pdaceoffcero as this PEMREN i s def

830 et seq.Also by statute, federal officers are not

peace officers. R.C. § 830.8(g) However,

violation ofthis statutory restriction is not also a

Fourth Amendment constitutional violation.

Evidence is suppressed only when fHoairth

Amendmentis violated, and not merely state

statutory law.Uponexecution bstate warrantghe

resulting evidence will notdosuppressed absent a

Ahei ghtened intrusion upon

There is no such fAheightened

becausa law enforcement officer who is not a
29
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Californiapeace officer executed a stagsued
search warrantSpecifically, the Ninth Ccuit

Court of Appeal held thahe identity of the
executing officerd federal agents versus peace
officersd does not implicate any interest protected
by theFourth Amendment. (United States v. Artis
(9" Cir. 2019) 919 F81123, 1130

Immigration Issues

The exclusionary rule generally does not apply in

federal removal proceedingslass the alien can

show fiegregi oumurthi ol ati ons of
Amendment ®efendant alien, a native and

citizen of Guatemala, who was removable due to

the fact that he stayed in th
expiration, was not entitled to relief from removal

because he failed to present a prima facie case

showing that the search and seizure leading to his

arrest amounted to an egregious violation of the

Fourth Amendment. (CoradcArriaza v. Lynch

(15 Cir. 2016) 844 F874.)

Searches by Foreign Entities

TheFour t h A meerctusioparytrubesdoes

not apply to foreign searches and seizures unless the
conduct of the foreign police shocks the judicial
conscience or the American law enforcement

officers participated in the foreign search or the
foreign oficers acted as agents for the American
officers. (United States. Valdivia (1% Cir. 2012)
680F.3933, 5152)

Formalized collaboration between an American law
enforcement agency and its foreign counterpart does
not, by itself yogiree atii oestho j
between the two entities sufficient to implicate the
Fourth Amendment abroad. Théourth
Amendmentexclusionary rule does not impose a
duty upon American law enforcement officials to
review the legality, under foreign law, of
applicationdor surveillance authority considered
by foreign courts. Defendant was not, therefore,
entitledto discovery of the wiretap application

3C
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materials, submitted by Jamaican law enforcement
to courts in that nation, underlying the electronic
surveillance abrah (United States v. Le@" Cir.
2013) 723 F.8134))

An ongoing collaboration between an American law
enforcement agency and its foreign counterpart | the
course of parallel investigations does not, without
American control, direction, or an intetévade

the Constitution, give rise to a relationship between
the two entities sufficient to apply the exclusionary
rule to evidence obtained abroad by foreign law
enforcement. In this case, also the warrantless
searches and surveillance performed byfdheign
entity did not shock the judicial conscience.

(United States v. Gett(®" Cir. 2013) 729 F.8

221, 227234.)

Impeachment EvidenceAlso evidence illegally seized

may be introduced for theurpose of impeachinipe

def endant 6s ihbote direciredxaminationi v e n
(Walder v. United State€l954) 347 U.S 62 [98 L.Ed.

503].) and crosgxamination, so long as the cress
examination questions are otherwise propemited States

v. Havens(1980) 446 U.S. 620 [64 L.Ed9559].)

© 2020 Robert C. Phillips. IArights reserved

California auhority prior to passage éfroposition

8 ( T hTeuthifin Evidence Initiativ@ ) , t o t he
that evidence suppressed pursuant to a motion
brought under authority ¢.C. § 1538.5s

suppressed for all purposes (iReople v. Belleci

(1979) 24 Cal.®8 879, 887888.), was abrogated by
Proposition 8 Now, it is clear that suppressed
evidence may be used for purposes of impeachment
should the defendant testify and lidepple v.

Moore (1988) 201 Cal.App'3877, 883886.)

Also, suppressed evidence pwasttoP.C. §
15385(d)i s admi ssi bl e at the

revocation hearing unl ess

ef f

def ¢

t he

egregi ous. A(T)he exclusiona

in probation revocation hearings, unless the police

conduct at issue shocks thecorise nc e . 0 (Citat

omitted;People v. LazI§2012) 206 Cal.App2
1063, 10681072.)
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However, inculpatory statements made by the

defendant but suppressed as a product of the

def endant 6 snayinbtbemesgdatd ar r est
impeach other defense witnesséames v. lllinois

(1990) 493 U.S. 307, 31316 [107 L.Ed.> 676])

New Crimes Committed in Response to an lllegal Detention
or Arrest

Whether or not a detention or an arrest is lavéul,
suspects not immunized fronprosecution foany
newcrimeshe might commit againsghe officer in
response. A defendant dés vi ol
unlawful detention, such as assaulting a police
officer, may still be the source of criminal charges.
A suspect has a duty to cooperate with law
enforcement whether oot an attempt to detaor
arrest him idater held to be in violation of the
Fourth Amendment. (In re Richard G.(2009)

173 Cal.App.# 1252, 126601263.)

Even when the detention is illegal, every person has

a legal duty to submivans v. City of Bakesfield

(1994) 22 Cal.App4321.), although declining to

do so isnota violation ofP.C. § 148n that a peace

officerisnota c t i n gpenformaricenoé higsr

hendutie® by wunl awfully detaining

Also, an excessive use of force used leydfficer

aftert he arrest does not itself
performance of hiforhe)d ut i es 0 RG.ement of
88§ 148(a)£]or69). (Peoplev. Williams (2018) 26

Cal.App5" 71.)

Searches Based Upon Existing Precedentt Faith-In-i

Case Law E x c e $etrrchesrconducted in objectively
reasonable reliance on binding appellate precedent in effect
at the time of the search, despite a later decision changing
the rules, are not subject to the Exclusionary Rdavis

v. United State$2011) 564 U.S. 22236-239 [180
L.Ed.2'9285];, 180 L.Ed.2285].)

SeeUnited States v. Sparkd® Cir. 2013) 711 F.8
58; holding that the use of a GPSqgprio the U.S.

32
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Supr eme eCsion nWnided States v. Jones

(2012) 565 U.S. 400 [132 S.Ct. 945; 181 L.Ed.2

911].), even if done in violation of thieourth

Amendment, does not require the suppression of

the resulting evidence due to
reliance in earlier binding precedend&ee also

People v. Mackey2015)233 Cal.App.4 32, 93

97, reaching the same conclusign

Also, whether or not the theory Bforida v.

Jardines(2013) 569U.S. 1[133 S.Ct. 1409185

L.Ed.2" 495, involving the illegality of using drug
sniffing dogs within the curt
home, is applicable to a drsmiffing dog used

around the outside, and leaning up against, the open

bed and tool box in a suspect
overrule prior case law), was left open by the Ninth

Circuit Court of Appeal, holding that the pursuant

t o faith-en-cdse law le ofiDavis v. United

Stateg(2011) 564 U.S. 22936-239 [180 L.Ed.?

285, it was unnecessary to decide the issue.

(United States v. Thoma@®™ Cir. 2013) 726 F.3

1086, 10921095.)

A search of a cell phone #fAinci
opposed to &ourth waiver search) was clearly

lawful prior to the United States Supreme Court

case oRiley v. California(2014) 573 U.S. 373

[134 S.Ct. 2473189 L.Ed.3" 430], where it was

held that a warrant must be obtained, and therefore,

the officeranseumpothatiprileyi t h r el i
binding precedent will save a warrantless search of
defendant s cell phones found
was arrested. United States v. Lusti¢o™ Cir.

2016) 830F.391075, 10771085)

See 6ododknithAio u hirditedrUsedf the
ExclusionaryRule 6 above.

ThefiMinimal Intrusion Doctrine 0 Californiads Fi
District Court of Appeal (Div. 5) has found this theory to

be a whole separate exception to the search warrant

requi r ement Minimalhtiusion Gxception & h e
(People v. Robinso2012) 208 Cal.AppA232, 246255;

the insertion and turning of a key in a door lock; citing

© 2020 Robert C. Phillips. IArights reserved

33



lllinois v. McArthur (2001) 531 U.S. 326, 330 [148
L.Ed.2"838].)

AThe mini mal i ntrusion except
requirement rests dhe conclusion that in a very

narrow class of Osearcheso6 th
i mplicated are 6so small that

need probable cause; for the search to be
r e a s o nRebplee..Robinsafsupra at p.
247.)

S e Minifmal Intrusion Exceptin, 0 b el ow.
In a42 U.S.C. § 198&ivil Suit

The exclusionary rule is inapplicable id2 U.S.C.

§ 1983civil suit. The need for deterrence is
minimal in such a context. Application of the
exclusionary rulen such a contextould not

prevent the tte from using illegally obtained
evidence against someone, but instead would
prevent state acto(se., civil defendantsinerely
from being able to defend themselves against a
claim for monetary damages. Exliclusion of
evidence in this context would ne@move any
preexisting incentive that the government might
have to seize evidence unlawfully. It would simply
i ncrease state actorsé financ
actions that happen to involve illegaly seized
evidence. In effec§ 1983plaintiffs would eceive

a windfallallowing them to prevail on torn claims
that migh otherwise have been defeated if critical
evidence had not been suppressed. Even if such
application of the rulenight in some way deter
illegal police conduct, that deterrence would irsg@o
an extreme cost to law enforcement officers that is
not generally countenanced by the doctrine. The
cost of applying the exclusionary rule in $&983
context is significant, and the deterrence benefits
are miniscule. The availability of the exclosary
rule in8 1983cases would vastly oweleter police
officers and would result in a wealth transfer that is
at least peculiar, if not perverse.ir(go v. City of
Salem(9™ Cir. 2016) 832F.39953 957-960))
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In an Administrative Proceeding

Indiscussing Cal i fornstaautes Ai mpl i
(i.e.,Veh. Code § 2361p noting that such consent

cannot overcometteour t h Amendment 0s
provisions for refusing to consent to a warrantless

search (i.e., a blood draw), it has been noted that

such a o cedemecht , whil e not e
itself) in the criminal context, does not prevent a
DUI arresteebds refusal t o sub

test of the alcohol content of his blood from being
used against him in an administratlicense
revocation proce#ings beforghe Department of
Motor Vehicles. Peoplev. Mason(2016)8
Cal.App.8" Supp. 11, 183)

AWhile this statutory o6dee
be sufficient where the issue is whether the

administrative consequences of refusal to

consent are properlyjnposedHughey (v.

Dept. of Motor Vehicleg1991) 235

Cal.App.3% (752) at p.754;[DMV properly

r ev ok e & licenseifor express refusal

to consent; court did not consider

constitutional issues]), a state legiatat

does not have infoe power t o
e X i st e naperatidgftomeghts 6

individual rights arising under the U.S.

Constitution. (People v. Masonsupra at p.

29)

Expectation of Privacy Wh et her a s e aunmedsonable sei zur e
under theFourth Amendment, and therefore reqgués the exclusion of

evidence obtained thereby, turns on fw
constitutionally protecteteasonable expectation of privadhat is,

whether he or she has manifestexiibjective expectation of privacythe

object of the challenged geh (or seizure) that society is willing to

recogni ze a&mphasiaaidedeopld veRolle2000) 23

Cal.4"789,794.)

Rule The United States Sulpourtame Court
Amendmentanalysis embraces two questions. First, we ask
whether the individual, by his conduct, has exhibitedetnal

expectationof privagy t hat i s, whether he has
[ sought] to preserve [something] as
35
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Second, we inquire whether the ind
i's 6one that soci etrgasanabledpr epar ed t
[ Citati on, Bondv.UritediState0d0) 2DU.S. (

334, 338 [1P S. Ct. 1462, 1465, 146 L. EQ365, 370]; see also

People v. Maury(2003) 30 Cal.Z 342, 384 United States v.

Wahchumwah(9™ Cir. 2013) 710 F8 862,867 Carpenterv.

United StategJune 22, 2018) _ U.S., [138 S.Ct. 2206,

2213; 201L.Ed.2"507]; People v. Prid¢2019) 31Cal.App.5"

133, 139))

i
0

Example:

A hotline for citizens to call in tips on crimal activity,
advertised as guaranteeing the <c
create a constitutionally protected reasonable expectation of
privacy in either the callerds i
provided. It was expected that the information would be

pased onto law enforcement. The caller in this case

became the suspect in the alleged crimes, thus negating any
reasonable expectation to believe that the police would not

determine and use his identity in the investigatidPeople

v. Maury, suprag at pp.381-403.)

A defendant has the burden of proving that he had standing
to contest a warrantless search. In other words, he must
first prove that he had a reasonable expectation of privacy
in the areas searchef. person seeking to invoke the
protection 6 the Fourth Amendmentust demonstrate

both that he harbored a subjective (i.e., in his own mind)
expectation of privacy and that the egfation was
objectively reasonable. An objectively reasonable
expectation of privacy is one that society is willing to
recognize as reasonable. Among the factors considered in
making this determination are whether a defendant has a
possessory interest the thing seized or place searched;
whether he has the right to exclude others from that place;
whether he has exhibited a subjective expectation that it
would remain free from governmental invasion; whether he
took normal precautions to maintain his pigy; and

whether he was legitimately on the premiséBeople v.

Nishi (2012) 207 Cal.App2954, 99-963; defendant held

to not have an expectation of privacy in his tent on public
land without a permit, nor the area around his tent.)
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No violation ofthe Fourth Amendmentresulted when a

gang police detective portrayed hirtises a friend to gain

access to defendantds social med
saved a copy of a video that defendant posted and &sat w

later admitted into evidence. In the posted vidisdendant

wore and discussed a chain resembling one taken in a
strong-armrobbery. Although defendant chose a social

media platform where posts disappeared after a period of

time, he assumed the rigkat the account for one of his

Af r i eooldlbe an undercover profile for a el

detective or dlkauldsaeeraydstatether Af r i
informationwith government officials. No expectation of

privacy. The CaliforniaElectronic Communications

Privacy Act ( @alECPAO had no application because

defendant voluntarily granted access todusial media

accountto d@ f r i aaddluntarily then posted a video of

himself with incriminating evidence(People v. Pride

(2019) 31Cal.App.58" 133, 137141)

See alsd&Everett v StatéDel. 2018) 186 A.S 1224,
1236;United States v. Meregild(5.D.N.Y. 2012)
883 F.Supp.?'523, 526:Palmieri v. United States
(D.D.C. 2014) 72 F.Supp®191, 210, cited by the
Pride Court at pp. 13(140.)

SediStanding 0 u 8Sedirehes afd Seizutghapter
5), below.

Standard of Revie®n Appeal
Motion to Suppress

Denial of a mabn to suppress evidence is reviewed by an
appel | aderove @oited Stafes v. Bautisteo™

Cir. 2004)362 F.%' 584, 588589; see alsbnited States v.
Crawford (9™ Cir. 2004) 372 F4 1048, 1053.)

AA determinati on wilestsphi@on t her e w
to support an investigatory 6ésto
guestion of | aw and fUnited, al so r
States v. Williamg9th Cir. 2017) 846 F'3303, 306; citing

United States v. Burke9" Cir. 2010) 612 F/81103,

1106.)
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The district courtos factual
clear error. nited States v. Williamssupra

citing United States v. Crawfordupra andUnited

States v. Hamme(©™ Cir. 2001) 236 F.4 1054,

10571058.)

Anappell ate couhe¢e thieal fcevi ewwg s
resolution of the first inquiry (above), which involves

guestions of fact, under the deferential substaetialence

standard, but subject(s) the second and third inquires to

i ndepende rPeople \e Rarse@D08) 44 C4l.4

332,345; citingPeople v. Ayal§2000) 24 Cal.4 243, 279,

andPeople v. Weave2001) 26 Cal. 76, 924.)

In reviewingatrialc o u denidlesd e f endant 0 s
motionto suppressthe appellatecourtdefersto the

trial c o usfadtualfindingswheretheyare

supportedy substantiabvidencebput, butthen

exercisests own independenjudgmentin
determiningthelegality of a searchonthefactsso

found. (Peoplev. Meza(2018) 23 CaI.ApE.‘@ 604,

609; citingPeoplev. Tully (2012)54 Cal.4" 952,

979)

Federal Rulesof Crim. Proc., Rule 12 (2003)s figood
caus® st an d avhah a defepdanbigesnew
theories on appeal in support of a requirestpal motion
to suppress. United States v. Guerrer(®" Cir. 2019) 921

F.39895)

S e dotidn to Suppress.C. §1538.5 0 u Reainedy 0
for Violations The@&Exclusionary Rul® 0 u Behrehes A
and Seizures ( Chapter 5), bel ow.

P.C. 8 999Motion to Dismiss Ruling

Pursuant td>.C. § 99%a)(2)(B), a court properly sets aside

all or part of an information upon finding that the defendant

Ahad been committed without reas
c a u sPeaplé v. Garcig2018)29 Cal.App5™ 864, 870.)

AG[ I ] n pr ocetoddotig the (prelirdirary
hearing) magistrate who is the finder of fact; the superior
court has none of the foregoing powers, and sits merely as a
reviewing court; it must draw every legitimate inference in
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favor of the informatin, and cannot substitute its judgment
as to the credibility or weight of the evidence for that of the
magistrate. [Citation.] On review by appeal or writ,
moreover, the appellate court in effect disregards the ruling
of the superior court and directly rews the determination
of the ma gPeoplev. laiwgl983) 34 Gal.’s(

711, 718 . . ; seePeople v. Konow2004) 32 Cal.# 995,
1025... ) farlamted®enal Code section 99Bmotion
rests on issues of statutory interpretation, our review is de
n o v dexid v. Buperior Court(2010) 47 Cal.4 1050,

1072...) AOAOAs in any case invol vi
interpretation, our fundamental task here is to determine the
Legislatureb6s intent so as to ef

[ Citation.] We begin by examinin
givingthem aplainandcmmonsense meaning. 60G¢
(People v. Sco2014) 58 Cal.#1415,1421 ... ) A6 [ W] e
consider the language of the entire scheme and related
statutes, harmoni zi nRjversidee t er ms
County Sheri f f(2034) €apl8624,v. Sti gl i
632. . .; sedPeople v. Gonzalg2014) 60 Cal.# 533, 537

.... ) People(v. Gonzale2017) 2 Cal.5 1138, 1141.)

fiThes howi ng required at this stag:e
(Salazar v. Superior Cour(2000) 83Cal.App.4" 840, 846
..), and an dhould bersehaside omlywhén
there is a total absence of evidence to support a necessary
elementofte of f e n s(&. acph84Zqgoand 0
People v. Superior Cour(Jurado) (1992) 4 Cal.App 4
1217, 1226 .. ) PReople v. Garcig2018)29 Cal.App.5"
864,870-871.)

A6l n a pr osedien®I5n gt huendseurp er i or co
role is similar to that of an appellate court reviewing the
sufficiency of the eviPebpleamce t o s
v. Kidd(2019) 36 Cal.App812, 16 quotingPeople v.

Magee(2011) 194 Cal.App2178, 182)

AThus, t he msetelyeviewothe court 6
evidence; it does not substitute its judgment on the

weight of the evidence nor does it resolve factual

conflicts6 0The Appellate Court, thereafter,

freviewW( s ) t h e sdemigdndirety,at e 6
deferring tefactundmg@gi strateo
(Peoplev. Kidd, suprg at pp. 1617.)
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Constitutionality of a Statute

AWhere an issue presented invol v
astatute, (an appellate court wi
determination de novoVergara v. State of California

(2016) 246 Cal.App2619, 642 . . . .) In conducting (the
courtdés) review, (it will) adher
0 O s tratd hetscecenptrued, if their language

permits, as to render them valid and constitutional rather

than invalid and unconstituti ona
California courts must adopt an interpretation of a statutory
provision whi ch, tatuforytamgsagest ent wi t
and purpose, eliminates doubt as
constit ut PeoptealMorersMuroD(Z0D6) 5

Cal.App.8" 838, 846; quotingPeople v. Armo(1974) 12

Cal.3% 20, 30; and citingPeople v. Harrisor(2013) 57

Cal.4" 1211, 1228

Sufficiency of the Evidence

| n sudficiégncy of the evidencecase an appell ate c
wi || Afconsider the evidence in a
judgment and presume the existence of every fact the trier

could reasonably deduce from the evide in support of

the judgment. The test is whether substantial evidence

supports the decision, not whether the evidence proves guilt
beyond a reasonabPeepledWhiebt . [ Ci t a
(2015) 241 Cal.App2881, 884, citingPeople v. Mincy

(1992) 2Cal.4" 408, 432.See alsing v. Stateof

California (2015) 242 Cal.App2265, 278-279, Peoplev.
Jimenez(2015)242 Cal.Appd" 1337, 1353

I n a cri minalwhettzesagationdltact i ssue i s
finder could have concluded defendant was gliéyond a

reasonable doubtPéople v. Rowland1992) 4 Cal.% 238,

269 [14 Cal. Rptr. ¥ 377,841 P%'897. ) 6 Reversal on
this ground is unwarranted unl es
hypothesis whateves ithere sufficient substantial evidence

to support [the cReoplev.8dlin on] . o0 [ C
(1998) 18 Cal.4 297, 331 [75 Cal. Rptr."2412, 956 P.%'

374].) Evidence is substantial when it is reaable in

nature, credible, and of solid valuPepple v. Ramsey

(1988) 203 Cal.App3671, 682 [250 Cal. Rptr. 309]We

consider the evidence, including the reasonable inferences

drawn from the evidence) the light most favorable to the
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judgment. People v. Valdeg2004) 32 Cal.4 73, 104 [8
Cal. Rptr. 3271, 82 P.8 296]. ) Beopley. Nicolas
(2017) 8 Cal. App.'81165, 1171.)

AoSubst amae@l|li evdawWiedence of pond
significance, evidence that is reasonable, credible and of

solid value. 0o (Citation) O0The fo
than the quantity, of the eviden
may constitute substantial evidencat they must be the

product of logic and reason. Speculation or conjecture

alone is not substantial evidenc
test is whether it is reasonable for a trier of fact to make the

ruling in question in light of the whole record. (Qib)

The testimony of a single witnes
(Citation)o (I'nternal Kiguot ati on
v. Stateof California, supra)

The same standards apply when the evidence being
evaluated constutes circumstantial evidené&opk v.
Snow(2003) 30 Cal.% 43, 66;Peoplev. Jimenez(2015)
242 Cal.App.¥ 1337,1354 Peoplev. Lopez(2017) 8
Cal.App.5" 1230, 1239

The same standards also apply when the defendant is a

minor, and the issue is whether or not there was
Asubseantdented supporting a true
violated a particular criminal offense (P.C. § 148(a), in this

case). I re Amanda A.(2015) 242 Cal.App2537, 545

546.)

But fAa jury may not rely wupon un
and é 6] a] n treasohable ititnschasediosly n o

on speculation. 60 (Citation) nBe
trial court can be set aside for the insufficiency of the

evidence, it must clearly appear that on no hypothesis

whatever is there sufficient substantial evidencaugaport

the verdict of the Hedplemder of f a
Goode(2015) 243 Cal.App2484, 488.)

A T Hederal standard of review is to the same effect:
Under principles of federal due process, review for
sufficiency of evidence entails not tHetermination
whether theeviewing court itself believes the evidence at
trial establishes guilt beyond a reasonable doubt, but,
instead, whether, after viewing the evidence in the light
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most favorable to the prosecution, any rational trier of fact

could have found the essential elements of the crime

beyond a reasonable doubt. [Citation.] The standard of

review is the same in cases in which the prosecution relies

mainly on circumstantial evidende.Ci t at i on. ] O0AO0AI t
it is the duty of the juryd acquit a defendant if it finds that

circumstantial evidence is susceptible of two

interpretations, one of which suggests guilt and the other

Innocence [citations], it is the jury, not the appellate court[,]

which must be convinced of the defendast gui |t beyond
reasonabl e doubt. o6A6lf the cirec
the trier of fact's findings, the opinion of the reviewing

court that the circumstances might also reasonably be

reconciled with a contrary finding does not warrant a

reversal6 t he | ud BeomervtDeatb§2016)0 (

242 Cal.App.# 1142, 11481149, quotindPeople v.

Rodriguez(1999) 20 Cal.#41, 11.)

fifdAn appell ate court must accep
the [finder of fact] might have drawn from the

circumstantialei dence. 0 [Citation.] AfABef
of thetrial court can be set aside for the insufficiency of the

evidence, it must clearly appear that on no hypothesis

whatever is there sufficient substantial evidence to support

the verdict of the [findeo f f act ] . dPeopl€v. t at i on. ]
Sanghera(2006) 139 Cal.AppA1567, 1573.) As our

Supreme Court said ireople v. Rodriguesupra 20

Cal.4" 1, while reversing an insufficient evidence finding

because the reviewing court had rejected contraty, bu

equally logical, inferences the
[ Court of Appeal] majorityds rea
nothing more than a different weighing of the evidence, one

the jury might well have considered and rejected. The
Attorney Genoesfromthé evidenae fvare

more inherently speculatteh an t he maj orityos;
consequently, the majority erred in substituting its own
assessment of the evld,cstepnce for t
12, it al iPeople\adedliesgliprg abp. 140)

AOn appeal of Benat@odogwsectioni on under
288(@a) N[ t] he proper test for dete
insufficiency of evidence . . . is whether, on the entire

record, a rational trier of fact calfind the defendant

guilty beyond a reasonable doubt. [Citations.] On appeal,

we must view the evidence in the light most favorable to
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the People and must presume in support of the judgment
the existence of every fact the trier could reasonably
deducefrom t he e v Pedmerv.cvdlag@anf2016)5
Cal.App.5" 880, 889890; quotingPeople v. Jone&1990)

51 Cal.¥ 294, 314))

i Bubstantial evidence includes circumsigrgvidence

and any reasonableinferece es dr awn from that ¢
(People v. Brook (2017) 3 CalB1,57...)We presume

the existence of every fact the trier of fact could reasonably

deduce fom the evidence in support of the judgment.

(People v. Clark2011) 52 Cal. %856, 943 ...)0 People

v. Korwin (2019) 36 Cal.App. 8682, 687.)

Habeas Corpus

In ruling on a deniabr grantingof a federal petition for

writ of habeas corpus, the Ninth Circuit Court of Appeal

will consider the issue fAide novo
rever se t he diosgrantingofthe petitiontr t 6 s d e n
and overturror upholdthe state decisiomespectiely, if

the state court decision fAwas <co
unreasonable application of, clearly established Federal

law, as determined by the Supreme Court of the United

States, 0 or fAresulted in a deci s
unreasonable determiinan of the facts in light of the
evidence presented 1 nJohese St ate

v. Harrington (9th Cir.2016) 829 F.§ 1128 11351136
28 U.S.C. § 2254(d)(32); see als@radford v. Davis(9™
Cir. 2019) 923F.3°599, 609

AA d e f e rigthtdorséek habeas corpus relief is
enshrined in California's Constitution. (Seal. Const.,

art. I, § 11; People v. Duval{1995)9 Cal.4" 464, 474. . )

A habeas corpus remedy may be available when relief by
direct appeal is inadequatén (e Sanderg1999) 21
Cal.4"697, 703704. . ). Habeas corpus relief may be
warranted when the invalidity of a judgment is not apparent
from the record on appealn(re Robbirs (1998) 18 Cal %
770, 777. . ; see alsdn re Reno(2012) 55 Cal % 428,

450. . ) @Because a petition for a writ of habeas corpus
seeks to collatally attack a presumptively final criminal
judgment, the petitioner bears a heavy burden initially to
pleadsufficient grounds for relief, and then latemptmve
them . (Puvall, supra 9 Cal.4" at p. 474) This court
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evaluates a petitiofby asking whether, assuming the
petition's factual allegations are true, the petitioneuld

be entitled to relief. [Citations.] If no prima facie case for
relief is stated, the court will summarily deny the petition.
If, however, the court finds the factual allegations, ta®n
true, establish a prima facie cdserelief, the court wil
issue an [order to show cauis@gd. at pp. 4784475)0 (In

re Figueroa (2018) 4 Cal.§ 576, 586587; litigating the
applicability of a Habeas Corpus writ to the challenge of
Afalse evidence, 0 e.g., expert o
since been repudiated by the expert.)

A(A federal) habeas pethyti on (i n
the provisions of théntiterrorism and Effective Death

Penalty Act of 1996( AEDPAG Pub. L. No.104132

110 Stat.1214(1996) AEDPAGr estri ct s t he
circumstances under whiehfederal habeas court may

grant relief to a state prisoner whose claim has already been
‘adjudicated on the merits in State coudhnson v.

Williams, 568 U.S. 289, 292, 133 S.@088, 185 L.Ed. ¥

105 (2013)quoting28 U.S.C. § 2254(d) UnderAEDPA,
thiscourtmayonlygrattabeas relief i1 f a st:
decision was (1) O6cnoecasbmatder y t o, o
application of, clearly established Federal law, as
determined by the Supreme Court
(2) O6based on an unreasonabl e de
light of the evidence presented in the State court

pr oc e @8U.51Q § 2254(d) OMartifez v. Cate(9"

Cir. 2018) 903F.39 982, 991)

Juvenile Cases

General Procedures

AGenerally, any person under t he
with violatingal aw i s consi deWeafd a &émino
Inst. Code,]§602)A 6éj uvenile courto is a

division of the superior courfWelf. & Inst. Code, |8

246.) A prosecutor charges a minor with an offense by

filing a juvenile petition, rather than a criminal complaint.

(Seg[Welf. & Inst. Code, 188653.7655 ) Mi nor s O ad mi

or 0denyd6 an offense, rather tha
gui 1879230 h(er e are no Otrials, 6 pc¢
court, rather there is a 6jurisd
by a juvenile court judge[\\Velf. & Inst. Code, 1§ 602)
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The jurisdictionalb ar i ng i s equi valent to
a criminal court. (Se€al. Rules of Court, rule 5.780)

Although a juvenile court judge adjudicates alleged law

violations;t her e aviec thioomw[cond i n juveni
([Welf. & Inst. Code, 18§ 203) Rather, the juvenile court

determined under the familiar beyond the reasonable

doubt standard and under the ordinary rofesvidencé

whet her the allegations are Otru
within its jurisdiction. (Se¢Welf. & Inst. Code, 18 602et

seq)

AThere Iis no O6sent erhRathera per se,

judge can impose a wide variety of rehabilitation
alternatives after conducting a
which is equivalent to a sentencing hearing in a criminal

court. (Welf. & Inst. Code,] § 725.5 In re Devin J.

(1984) 155 Cal.App31096, 1100Q . ..) In the more

serious cases, a juvenile court
juvenile hall or to the Dvision of Juvenile Justice (DJJ),

formerly known as the California Youth Authority (CYA).

In order to commit a minor to the DJJ, the record must

show that less restrictive alternatives would be ineffective

or inappropriate.lf re Teofilio A.(1989) 210 Cal.App.3d

571, 576....) The DJJ, rather than the court, sets a parole
consideration date. DJJ commitments can range from one

year or less for nonserious offenses, and up to seves yea

for the most serious offenses, includmgrder. (Se€al.

Code Regs., tit. 15, 88 4952957.) A minor committed to

DJJ must generally be discharged no later than 23 years of

age. [Welf. & Inst. Code, ]§ 607, subd. (f). ) (la re M.S.

(2019)32 Cal.App.8" 1177 11921193;quotingPeople v.

Vela (2018) 21 Cal.App.81099, 11041105)

The Exclusionary RuleTheexclusionary rulepplies to juvenile
proceedings that are filed pursuant to \tielfare and
Institutions Code. (In re William G. (1985) 40 Cal.8 550, 567,
fn. 17;In re Tyrell J. (1994) 8 Cal.# 68, 7576.)

Civil Liability: A law enforcement officer who violatesasub c t 0 s
Fourth Amendment rights also, in addition to having the resulting
evidence exposed to possible suppression in a criminal case, potentially
opens him or herselfp to civil liability as well.
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Integral ParticipationRequirement

fAN officer can be held liable for a constitutional violation

only when there is a showing of
O6per sonal inthewddwiuleonduatta®opposed

to mere presence at the scen@Bonivértv. City of

Clarkston (9" Cir. 2018) 883 F.4 865, 879 citing Jones

v. Williams (9" Cir. 2002) 297 F8 930, 935936.)

A (intepral participation denot require that each

o f f B act@nsdhemselves rise to the levieh

constitut i oBoaiNertwCitpdf ati on. 0 (
Clarkston, supra citing Boyd v. Benton County

(9™ Cir. 2004) 374 F8773 780.)

In Bonivert, where it was alleged thdeputiefrom

another agency backing up the original agency

helped to developa planof entry with the initial

officers, provided armed backup to the supervising

of ficer as he Dbboadodoaandnt o def e
entered the home on the offic
that the backup officers were also potentially liable

for an illegal entry into a residence.

Due Process Vi ol at idugproeessp eri gt s wi | | a
generate civil liability for aolice officer as well as for the agency
that employs the officer

Under the state creat@danger doctringd police officers
violated the constitutional right to due process of a victim
of domestic violence wimethe supervisor on the scene
remarked posively about the allegedbuser and hiamily
while simultaneously ordering other officers not to arrest
the abuser despite the peaese of probable cause, thus
acting withdeliberate indifference to the risk of future
abuse when theignored theriskof he abuser és vi ol
tendencies Nonetheless, the officers were entitled to
gualified immunity unded2 U.S.C.8 1983because at the
time of these events, a reasonable officer would not have
known that such conduct violated the due process rights of
the domestic violence victim(Martinez v. City of Clovis

(9" Cir. 2019) 943F.391260Q)
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Qualified Immunity

General Rules

© 2020 Robert C. Phillips. IArights reserved

AA government offi d2 al (who i
U.S.C) § 1983is entitled to qualified immunity

unless the official violated a statutory or

constitutional right that was clearly established at

the time ofthe challenged conduot(SeeAshcroft

v. akKidd (2011) 563 U.S. 731735[179 L.Ed.2"

1149, 1155]Pearson v. Callaharf2009) 555 U.S.

223, 231 [129 &t. 8(B; 172 L.Ed.?? 565 District

of Columbia v. Wesby et alJan. 22, 2018) __ U.S.

. [138S.Ct. 577199L.Ed.2"453.)

Qualified i mrneneedty bal ance
hold public officials accountable when they

exercise power irresponsibly and the need to

shield officials from harassment, distraction,

and liability when they perform their duties

reasm a b I(Pgarson v. Callahansuprg

Martinez v. City of Clovig9™ Cir. 2019)

943 F.&'126Q 12741275)

fiThe Supreme Court long ago laid down the

principle that qualified immunitprotects

gover nme nfromdigbifityfarcivd | s 0

damages insofar as their conduct does not violate

clearly established statutory or constitutional rights

of whichareasnabl e person would hav
(Thompson v. Rah(9™ Cir. WA 2018) 885 F.%

582 587-590; quotingHarlow v. Fitzgerald(1982)

457 U.S. 800, 818 [102 S.Ct. 2727; 73 L.Ed.2

394.)
On the issue of determining the propriety of
gualified i mmunity hen a given

comparing of a given case with existing statutory or
constitutional precedent, is quintessentially a

question of law for the judge, not the jury. A

bifurcation of duties is unavoidable. Only the jury

can decide the disputed factual issues, while only

the judge can decide whether the right was clearly

established once the factual issues are resolved.

A6The controlling distinction
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the court and that of the jury is that the former is the
power to determine the law and the latter to

det er mi ne tMomlesfv.ary (98 Cird o (
2017) 873 F.8 817, 823; quotindimick v.
Schiedt(1935) 293 U.S. 474, 486 [55 S.Ct. 296; 79
L.Ed. 603].)

The fact that there is a genuine issue to debate does
not end the inquirepune A(T)
di spute about the reasonab
of force does not preclude granting qualified

immunity or eliminate any basis for an immediate
appeal of deni al (sdyevgw al i f i ed
Sacramento Shernd"€Cif®E) Depart me
872 F.3938, 944950.)

he
| en

Two Steps

© 2020 Robert C. Phillips. IArights reserved

An Appellate @ u r tediew offa grant of

summary judgment based on qualified immunity

involves two distinct steps: government officials are

not entitled to qualied immunity if (1) the facts

dtlaken in the light rost favorable to the party

asserting the injury . . . show [that] the [defertddn 6

conductvi ol ated a constthet uti onal
right was cl| atthetimgofthet abl i shed
alleged violatiord Bon{vertv. City ofClarkston

(9™ Cir. 2018)883 F.& 865, 871872; quoting

Saucierv. Katz(2001)533 U.S. 194, 20121 S.Ct.

2151; 150 L.Ed.?' 27%; Martinez v. City of Clovis

(9™ Cir. 2019) 943 F.8 126Q 1270 See alsdike

v. Heser (9" Cir. Nev.2018) 891 F.§ 1131, 1137)

AQualified immunity applie
there was no constitutional violatian

where the constitutional violation was not

cl ear |l y e Martmdzh.Citylofe d. 0O (
Clovis supra)

The Court has the disgtion to consider these two
guestions in either order, Afi
circumstances in the particul
(Martinez v. City of Clovissupra)
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AThe Supr ennmarndd against bedinairey 6

with the first prong of the qualifieommunity

analysis when it would unnecessarily deainto

Adi f f i culotcongtitukosal intevpnetation
thathavenoefiet on t he outcome of t
Sjurset v. Button 810 F.& 609, 615 (9th Cir
2015)(quotingPearson 555 U.S. at 23@37). But

the Supreme Court has also recognized that the two

stog qualified i nsnmtemdeditoy pr oced?u
further the developnmé of constitutional

p r e c eldoean ex ré. Horton v. City of Santa

Maria, 915 F.§'592, 602 (9th Cir. 2019puoting

Pearson 555 U.S. at 237 Evenin difficult cases,

our ¢ o uto addrassbotd mong$ qualified

I mmuni ty twdiseep mocdadlreepromotes

the development of constitutional precedent’ in an
areawherethiscout ' s gui dancld. i s
(quotingMattos v. Agaranp661 F.& 433, 440

(9th Cir. 2011Yen banc)p Marfinez v. City of

Clovis suprg at p. 1270

fiClearly EstablishedPrinciples

AA right is clearly establish
aresuf i ciently clear that o6a re
would understand that what he is doing violates that

r i g Wnderson \(. Creightor{1987) 483 U.S.

635, 640 [97 L.Ed?'523].)

A6Cl early establishedd means
of fi cer 6 s cwansd uficoti,s utfhfei cliaeswn t |

that every Ofireasonabl e offic
that what he is doingb6od i s u
(District of Columbia v. Weshy et alJan. 22,
2018) _U.S. _, [138S.Ct.577;199 L.BY.2
453].)
It has also been ted that in discussing the
Aiclearly establishedo requ
fispecificittt of the rul e iIs fAesp
important in thé=ourth Amendment
context. o Finding probabl

must necesgily turn on a specific set of
facts and circumstanceslbid.)
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I n other words, Afexisting pre
placed the statutory or constitutional question

beyond dshdraitv. etKidd (2011) 563

U.S. 731 741[179 L.Ed.2° 1149, 1159)

ATihs doctrine 6gives gover
breathing room to make reasonable but

mi staken judgments, 6 and 6
the plainly incompetent or those who

knowingly vi al,ap.@3t he | aw.
[179 L.Ed.2%at p. 1160; quotingylalley v.

Briggs (1986) 475 U.S. 335, 341 [89

L.Ed.2"2 7 1 ] Cajrall v. Cgrman(2014)

574 U.S. 1317 [135 S.Ct. 348190

L.Ed.2"311]; see alsGuillory v. Hill

(2015) 233 Cal.App'2240, 250252,

Thompson v. Rah(9" Cir. WA 2018) 885

F.39582 587;Reeser. County of

Sacramento9™ Cir. 2018) 888 F.4 103Q

1037)

See alsCity & County of San Francisco v.
Sheehan(May 18, 2015) 57%.S._ , 135 S.Ct.
1765; 191 L.Ed.?' 856, seveely critizing the

Ninth Circuit Court ofappeal for using the general
rationak of prior decisions in holding that officers
should have been aware of any particular.réiéNe
have repeatedly told couétsand the Ninth Circuit
in particulad not to define clearly established law
at a high | eviel358.Ctatgpener al ity
17751776;quoting and citingAshcroft v. atKidd
(2011) 563 U. S. 731742[179 L. Ed.?9 1149,
1160]; and_opez v. Smit{(2014) 574 U.S. 1[135
S.Ct. 1; 190 L.Ed ™ 1]; see alsdirkpatrick v.
County of Washog9" Cir. 2016) 843 F.% 784,
792-793 Kisela v. HughegApr. 2, 2018) _ U.S.
_,__[200 L.Ed.?9449; 138 S. Ct. 1148]
Martinez v. City of Clovig9™ Cir. 2019) 943 F.%§
126Q 1275)

It was also noted i&heeharnthat the fact
that officers may violate or ignore their
training and writterpolicies in forcing entry
and using force does not itself negate
qualified immunity where it would

5C
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otherwise be warrantedld(, 135 S.Ct. at
pp. 11741178)

fQualifiedimmunity protectspublic officials from a
courtactionunlesstheir conductviolateda
constitutionakight thatwasclearlyestablishect
thetime® (Felarcav. Birgeneau(2018) 891 F.%
809 815; citingCity & County of San Francisco v.
Sheehansupra atp. _ [135 S. Ct. at p774.)

AiTherelevantinquiry requiresusto asktwo
guestionsi(1) whetherthefacts,takenin the
light mostfavorableto thenornrmoving
party,showthatthe officials' conduct
violateda constitutionakight, and(2)
whetherthelaw atthetime of the challenged
conductclearlyestablishedhatthe conduct
wasunlawfulo (Felarcav. Birgeneau
supra citing Saucierv. Katz(2001)533
U.S.194,201[121S.Ct.2151;150L.Ed.2"

272.)

fiThe doctrine of qualified immunity shields
officials from civil liablity so long as their conduct
does not violate clearly established statutory or
constitutional rights of which a reasonablesos
would have known. (CitatiorA clearly esablished
right is one that isufficiently clear that every
reasonable official would have understood that what
he is doing violates that right. (Citatio)/e do not
require a case directly on point, but existing
precedent must have placed the statutory or
constitutional question beyond débaPut simpy,
gualified immunity protects albut the plainly
incompetent or thoseho knowingly violate the

law. (Citation) We have repeatedly told courts . . .
not to define clearly established law at a high level
of generality. (Citation) The dispositive question
is whether the violative nature of particuleonduct

is clearly established. (Citation) This inquimyst
be undertaken in light of the specific context of the
case, notsea broad general proposition. (Citation)
Such specificity is especially importantthme

Fourth Amendment context, where t Court has
recognized that is sometimes difficult for an

51
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officer to determine how the relevant legal doctrine,

here excessive force, will apply to the factual

gtuationt he of fi cer co(nfemant s. (
guotations and citations deletéddullenix v. Luna

(Nov. 9, 2015) 571.S. __ [193 L.Ed¥' 255;136

S. Ct. 305, 30B see alsd&isela v. HughegApr. 2,

2018) __U.S. , [200L.Ed.?9449; 138 S. Ct.

1148; noting that the Ninth Circuit Court of Appeal

Is a frequent offender of this ruje

A6 Qlualified immunity is a q
guestion of fact. [Citation.] But Defendants are only

entitled to qualified immunity as a matter of law if,

takingthe facts in the light most favorable to [the

plaintiff], they violated no clearly established

constitutional right. The court must deny the motion

for judgment as a matter of law if reasonable jurors

could believe that Defendants violated [the

p | a i hconstitutiobasright, and the right at issue

was cl ear | yloresvt Gitpdflios hed. 6 (
Angeles(9" Cir. 2008) 548 F.34d 1197, 1210.)
060The availability of qua
i's a |l egal question info
of fact, but ultimately committed tthe court's

j ud g mAcevede®arcia v. Monroig(1* Cir.
2003) 351 F.8547,563.)i[ D] ef erence to t
j u s wel of the facts persists throughout each

prong of the qualified immunity inquirgd 0A.D( v.

California Highway Patrol(9™ Cir. 2013) 712 F.8

446, 456.idTlhe | u s wedv of the facts must

govern our aalysis once litigation has ended with a

j u sverdict®d Id( at p. 457.JidNhere, as here,

the legal question of qualified immunity turns upon

which vesion of the facts one accepts, the jury, not

the judge, must determine liabili&. Sdva v. City

of Mt.Pleasant(6" Cir. 1998) 142F%8898, 903. ) 0
(King v. State of California2015) 242 Cal.App4

265, 289.)

i fi e
r med

AQualified immunity attaches when aniofE i al 6 s
conduct 6nodoes not viol
statutory or constitutional rights of which a
reasonabl e personMulenx| d have
v. Luna, 577 U.S. at -, 136 S.Ct. 305; 193

LEd29255, 257. While this Cour
52
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O60nddomfteg]eqrui re a case direct|
right to be clearly establish
must have placed the statutory or constitutional
guestion belgoab d, 186eSkCa 30B;. 6 0

193 L.Ed.?9 255, 257. In other words, immunity

pot ects oO0fiocal l but the plainl
who knowingl y ibid.oWhtdve t he | aw
Pauly (Jan. 9, 2017) 580.S. _ [137 S.Ct. 548

551; 196 L.Ed.2? 463 469; see alsKisela v.

Hughes(Apr. 2, 2018) _ U.S. , [200 L.Ed.2¢

449; B8 S. Ct. 1148]Thompson v. Rah(9" Cir.

WA 2018) 885 F.%8 582, 587)

In White, suprg the Courfiagai n

reiterate(d)the longstanding principle that

Adcl earl y est anbtbei shed | awb
defined fAidat a high | evel
Ashcroftv. al-Kidd, 563 U.S. 731, 742, 131

S.Ct. 2074, 179 L.Ed"21149 (2011)As

this Court explained decades ago, the clearly
established | aw must be
the facts of the cas@ndersonv. Creighton,

483 U. S. 635, 640, 107 S.Ct. 3034, 97

L.Ed. 29523 (1987) Otherwise,

Aol p]laintiffs would be ab
rule of qualified immunity . . . into a rule of

virtually unqualified liability simply by

alleging volation of extremely abstract

r i g Hdt, at 639, 107 S.Ct. 3034, 97 L.Ed.

2"9523 6 White v( Pauly, suprg see also

Kisela v. HughegApr. 2, 2018) _ U.S. ,

__[200 L.Ed.?%449; 138 S. Ct. 1148]

notingthat the Ninth Circuit Court of

Appeal is a frequent offender of this rile

=t
(@)}

In Kisela, the U.S. Supreme Court, in

reversing the Ninth Circuit Court of Appeal,

held that an officer, shooting a woman,

reported by witnesses to be acting

Al rrat i owhenlobsgrvedwas n d

holding a knife while approaching another

woman, was fiat | easto enti
immunity, there being nothing in the prior

case law that would have put the officer on

notice that such a use of force was
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unreasonable under those aimstances.
(Kisela v. Hughessuprg at pp. __.)

On remand, the Ninth Circuit Court of

Appeal affirmed the decision of the district
court, A(i)n view of the
opi ni oldughes v. Kiselg0™ Cir(

2018) 891F.39888)

(N

The entry of ammary judgment on a defense of
qualified immunity in favor of the City of Fresno
and itspolice officers in & 1983case alleging
Fourth (search and seizurapdFourteenth (due
processAmendmentviolations was affirmed. The
Appellate @urt did not need to decide whether the
officers violated thé-ourth Amendment by

all egedl y st prapériy(®2850a0p pel | ant s
during the execution of a searctdaseizure
pursuant to a warrant. h€ lack of any cases of
controllingauthority or a consensus of cases of
persuasive authority on the constitutional question
compelled the conclusion that the law was not
clearly established at the time of theident. The

a p p e | Hoarteents Amendment substantive
due process claim suffered the same félessop v.
City of Fresno(9" Cir. Sep. 4, 2019) $&BF.3¢

937.)

fiFor a constitutionakight to be clearlyestablished,
a courtmustdefinetheright atissuewith

0 s p e c arfddnat.i. .ty liighlevel of

g e n e r @ity of Esgondido,Cal. v. Emmons
139S.Ct.500,503,202L. Ed. 2" 455(2019)(per
curiam)(quotingKisela(v. Hugheg 138S. Ct.
(1148)at 1152. The plaintiff dearghe burdenof
showingthattherightsallegedly violatedwere
clearlye s t a b IShatertv.eCty.ofécanta
Barbara, 868F.391110,1118(9"™ Cir. 2017). . .
ONhile theredoesnot haveto be a casedirectly on
point, existingprecedentnustplacethelawfulness
of thepatticular[action] beyondd e b aEmmon$
139S.Ct. at504 (quotingDistrict of Columbiav.
Wesby 138S. Ct.577,581,199L. Ed. 2" 453
(2018). .. .); seeJessopv. City of Fresno, 936
F.39937,940-41 (9" Cir. 2019)( The contoursof
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theright mustbe sufficiently clearthatareasonhle
official would understandhatwhathe is doing
violatesthatr i @) (guotingAndersonv.
Creighton 483U.S.635,640, 107 S. Ct. 3034,97
L. Ed.2"523(1987))0 (A.T.v.Baldo (9" Cir.
2019)2019U.S. App. LEXIS 38325;Unpublished)

Additional Case Law

A videotape of undisputed validity should be treated
as providing undiggted facts under a summary
judgment motion. Scott v. Harris(2007)550 U.S.
372, 380381 [127 S.Ct. 1769; 167 L.EA*586,
Recchiav. City ofLos AngeleDepartment of

Animal Serviceg9™ Cir. 2018) 889 F.% 553 556,

fn. 1.)

An officer is entitled to qualified immunity from a

civil allegation of unlawful arrest so long as at the

time of the arrest (1) there was probable cause for

the arrestpr ( 2 ) réasonably arguabléhat

there was probable cause for ardeitat is,

whether reasonable officers could disagree as to the

legality ofthe arrest such that the arresting officer is
entitled to quRobendaumevd | mmuni t
Washoe County9™ Cir. 2011) 663 F.4 1071,

1076; finding that because no Nevada statute

applied to the plaintiffds AfAs
fair, his arreswas unlawful and because no

reasonable officer would have believed so, the

officer was not entitled to qualified immunity.)

Qualified immunity may be available, depending
upon the circumstances, to -affity police officers
acting as private security gas, but only if it is
shown that the officer was, under the circumstances,
serving a public, governmental function even
though being paid by a private company to provide
private security.Where theoff-duty
officer/defendant in this case, while actingaas

hotel security but in full uniform complete with his
badge, failed to intercede to stop an assault on the
plaintiff by other hotel security guards, he was held
notto be entitled to qualified immunity for failing

to have met this standard. Also, whareeasonable
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jury could find that the officer exposed the plaintiff
to harm he would not otherwise have faced, that the
harm was foreseeable, and the officer acted with
deliberate indifference to the presence of a known
danger that was creted by his coridhe was not
entitled to qualified immunity(Brackenv. Okura

(9" Cir. 2017) 869 F8771.)

Qualified immunity foran Internal Revenue Service

Agentwas properly denieth an action alleging &t

the agent v sFourth Aneendment ai nt i f f 0O
right to bodily privacy when, during the lawful

executond a search wshoment at pl
the agenfa female)escorted plaintiffalso a

female)to the bathroom and monitored lvehile

she relieved herseliGiven te scope, manner,

justification, and place of the search, a reasonable

juy coul d concl sadtenstvdreat t he ac
unrmsonabl e and s¥ouhl at ed pl ain
Amendmentr i g ht s . s {Jeheeal irdegestin 6

preventing destruction of evidence and promoting

officer safety did not justify the scope or managr

t he i ntr usisomostlasidsobjeggodfai nt i f f O
privacy, her naked bgd A reasonable officer in the

a g esrposidion would have known that such a

significant intrusion into bodily privacy, in the

absence of legitimate government justification, was

unlawful. (loanev. Hodgeg9™ Cir. 2019) 939

F.39945 956957)

In a42 USC§ 1983Fourth Amendment

excessive force case involvihgo police officers

who had responded to a 911 domestic disturbance

cal, and where one of the offi
the ground and handcuffed himheU.S. Supreme

Court held that the Ninth Circuit Court of Appeal

erred, again, in reversing anananding the district

c o wrutingwhere both officers had been granted

gualified immunity. As to one officer, the Ninth

Circuit offered no explanation for its decision,
which was erroneousn | i ght of st he di st
conclusion that only the othefficer was involved

in the excessive force claim. The Ninth Circuit also

erred as to the other officer because it defined the

clearly established right atiigh level of
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generality by sayi ngrighttobeyreet hat t he
of e x c e s was vledy dstabtisbesl,@nd this

formulation of the clearly established right was to

general, particularly as the Circuib@d made no

effort to explain how thease law prohibitethe

of ficerds actEscondidov.i n t hi s <cas
Emmons(Jan.7,2019) U.S._ [139S.Ct.500;

202 L.Ed.2? 455))

| n a gsw@ate ldw amd? ©J.S.C.8 1983suit
against a city, its police department, and an officer,
allegingdeb er at e i ndi ffserence to t
serious medical needs when, while the ward was
detained in a holding cell and left unattended for
about 30 minutes, he attempted swgidausing
permanent and severe injury, the officer was
entitled to qualified immunity because, given the
available case law at the time of the attempted
suicide, a reasonable officer would not have known
that failing to check on the ward immediately after
his mother advised that he had suicidal tendencies
presented such a substantial risk of harm that the
failure to act was unconstitutionafHorton v. City

of Santa Maria(2019) 915 F.8592.)

Transportation Security Administration (TSA)
officers do nohave absolute immunity from civil

suit for conducting abusive searches of travelers at
airport. Pl ainti ffdos cl aims brough
Federal Tort Claims Act (FTCA),28 U.S.C. 8
2680(h) to recover against Transportation Security
Officers (TSOs) at airpts when TSOs allegedly
detained her, damaged her property, and fabricated
charges against her, were improperly dismissed
because TSOs were officers of United States
empowered to execute searches for violations of
Federal law. Rellegrino v. Transportation

Security Administration(3 Cir. 2019) 937 F.8

164.)

First, the court noted that TSOs are officers
by name, wear uniform with badges noting
that title, and serve in positions of trust and
authority. Although TSOs are designated as
Afempl oy e disAviationrSdcarity t
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Act(ASA) and not Al aw enforce
of ficers, o0 the court found
Il ndication that only a spe
enforcement off iASAro as de

qualifies as an officer of the United States
under the=TCA.

Second, theourt held that TSO screenings

are searches under theurth Amendment

and under the definition provided by the

Supreme Court iferry v. Ohia InTerry,

the Court found that Aa ca
oft he outer susélothmgs of a r
alloverhisor her bodyo in an at
find weapons constitutes a
the court found this to be an accurate

description of the duties of a TSO, who are

empowered by9 U.S.C. §

44935(H(1)B)(Vt o At horoughly con.
an expl orat i ounalfbosv eerntainr e n
body. o

Finally, the court held th
are Afor wviolations of Fed
their inspections are for items such as

firearms and explosives, which is banned on

aircraft pursuant to federal law.

Under the statereat ddariger doctring 6 it was

held that police officers violated the constitutional

right to due process of a victim of domestic

violence when they remarked positively about the

all eged abuserodos family while
ordering other officers not to ast the abuser

despite the presence of probable cause to arrest

because they acted with deliberate indifference to

the risk of future abuse when they ignored the risk

of the abuserds violent tende
officers were entitled to qualifieidhmunity under

42 U.S.C.8 1983because at the time of these

events, a r@sonable officer would not have known

that such conduct violated the due process rights of

the domestic violence victimMartinez v. City of

Clovis (9" Cir. 2019) 943 F.8 126Q 12711277)
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Statutory Immunity from Civil LiabilitSeeSharp v. Countyof
Orange(9" Cir. 2017) 871 F8 901, 920921.)

G o v. 6dde § 815.2

(a) A public entity is liable for injury proximately
caused by an act or omission of an employee of the
public entity within the scope of his employment if
the act or omission wouldpart from this section,
have given rise to a cause of action against that
employee or his personal representative.

(b) Except as otherwise provided by statute, a
public entity is not liable for an injury resulting
from an act or omission of an employdedtte

public entity where the employee is immune from
liability.

(SeeRattray v. City of National Cityinfra,
immediately below.)

Gov ot . Cad eipubNdénployeeis not liable for
aninjury resulting from his act or omission where the act or
omission was the result of the exercise of the discretion

vested in him, whethereorot such di scretion

© 2020 Robert C. Phillips. IArights reserved

i The immunity applieg v e nlo ¢t ®dgadsions
inwhichtheworke abuses his or her
Christina C. v. Cty. of Orange220 Cal.Appd™

1371, 1381, ..(2013) Btalte endiled to

immunity the state must make a showing that such a
policy decision, consciously balancingks and

advant ages Johnsonmw. Statgh® ac e . 0
Cal2"782, 794 n.8, . .(1968)0 Recthiav. City

of Los AngelesDepartment of Animal Service®™

Cir. 2018) 889 F.% 553 563564; finding Animal

Wel fare Officersod6 decision
injured birds from plaintiff (a homeless person

living on the street) to be withitheir discretion

underP.C. 8 597(a)(1)for which no statutory tort

action is availablg.

P.C.8597(a)(1y eads as heml | ows:

[an] officer has reasonable grounds to
believe that very prompt action is required
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to protect the health or safety okthnimal

or the health or safety of others, the officer

shall I mmedi atel vy

A ( 1kYPugh88815.2and820.2maylimit liability
for discretionaryacts suchasa government

a g e s aegistonto investigatesubsequentlegal
actionstakenin the courseof carryingout sucha
discretionarydecisionarenot similarly shieldedIn
Johnson(v. State(1968)69 Cal2"™ 782), the
CaliforniaSupremeCourtnotedthatalthougha
determinatiorof which governmentahctionsare

0 di s cr ardthevefosimmudefrom liability
would haveto occuron a caseby casebasis the
distinction6 b e t thesigol a namd n g O

A o p e r alévelsmfrdecisionmaking. . . offers
somebasicg u i d e foronakingtiiat
determination. . . In generalthe courtsuggested,
policy decisionsvould be protectedby § 820.2
while the stepstakenin implementingthose
decisionsthoughinvolving anexerciseof
discretionat somelevel, would notbe.. . . Thus, in
that case, the State of California could be held |

sei ze

iable

for the negligent actions of a placement officer of
the Youth Authority in failing to warn foster parents

that the child placed with them had a history of
violence and crueltg. Rattfay v. City of National
City (9" Cir. 1994) 51 F.8 793, 798.)

Go v Gdde § 821.6 A public employee is not liable for
injury caused by his instituting or prosecuting any judicial
or administrative proceeding within the scope of his
employment, even if he actsafitiously and without
probabl e cause. 0

Civ. Code § 43.55(a) Thigre shall be no liability on the
part of, and no cause of action shall arise against, any peace
officer who makes an arrest puratitgo a warrant of arrest
regular upon its face if the peace officer in making the
arrest acts without malice and in tleasonable belief that
the person arrested is the one referred to in the warrant

P.C.8 847(b)(1) Thigre shall be no civil liability on the
part of, and no cause of action shall arise against, any peace
officer . . . for false arrest or false imprisonment arising out

© 2020 Robert C. Phillips. IArights reserved
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of any arrest under any of the following circumstances: []
The arrest was lawful, or the peace officer, at the time of
the arresthad reasonable cause to believe the arrest was
lawful. ©

Veh. Code § 17004:7 Immunity ofa Public Agency
Employing Peace Officers in Civil Action Resultingofh a
Vehicular Rirsuit

(b)(1): A publicagencyemployingpeaceofficers
thatadoptsandpromulgates written policy on, and
providesregularandperiodictrainingon anannual
basisfor, vehicularpursuitscomplyingwith
subdivisions(c) and(d) is immunefrom liability for
civil damagegor personainjury to or deathof any
personor damageo propertyresultingfrom the
collision of avehiclebeingoperatedy anactualor
suspectediolator of thelaw whois being,hasbeen,
or believesheor sheis beingor hasbeen pursiedin
amotorvehicleby a peaceofficer employedby the
public entity.

Becauses h e r i eputied bad Been trained

accor dance wvehidle purduiepoleyh er i f f O
which included adequate consideration of speed

limits underPen.Code, § 13519.8(b) the sheriff's

office was entitled to immunity und®feh. Code §

17004.7in a personal injury suit brought by a

motorcyclist who had beestruck ty fleeing

suspects.The policy satisfied the promulgation

requirement o¥/.C. § 17004.7(b)(2because a

general order requiring officers to sign off on all

policies adequately ensuredtifgcation, an

electronic sigroff procedure provided certification

in writing consistent witlEvid. Code § 250, and

noncompliance by some officers did not amount to a

failure to implement the policyThe policy

conplied with subdivision (c)(8) oV.C. § 17004.7

because it did not give faders unfettered discretion

in determining whether to request air supp@Riley

v. Al ameda Coun®oi9)&heri ffodos O
Cal.App.5"492)
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Public Entities Under California lawpublic entities are liable for
violation of state law only as providdy statute.(Eastburnv.
R e bFde Prot. Auth. (2003) 31 Cat™ 1175, 1183

Case Lawmmunity from Civil Liability

AAs a general rule, a pesrson who
no duty to come to the aid of an
the danger in which the other is placed, or how easily he

could be rescued, unless there is some relationship between

them which gives rise to a duty
[Citation.] This rule @plies to police officers as well as to

other citizens: The police owe duties of care only to the

public at | arge and, except wher
relationship,d have no duty to o
anyone i n Bepnavideal. SanJosgRolic@Deft

(1999)71 Cal.App.4" 853,859 860))

Inacasen whi c¢c h awifd &d fanily sued @

county for wrongful death, negligence, negligent infliction

of emotional distress, and a deprivation of constitutional

rights, the trial court erred by ruling the coudig not owe

a duty of c ademartment,Thhoeghgsher i f f 6
actions, undertook the responsibility of rescuingltisé
decedent b e csadapargnentviasactivélye r i f f 6
involved in all aspects of locating the decedent, and by
appointingan nci dent ¢ ommadedagment t he sh
signaled that it was taking control of the resci@rista v.

County of Riversidg2018) 29Cal.App.8" 1051, 1066

1066.)

Effect of a Prior ConvictionSentenceor Probable Cause
Determination

Rule Heck v. Humphrey(1994) 512 U.S. 477 [129
L.Ed.2"383] bars a42 U.S.C. § 1988ivil rights lawsuitif
the lawsuit is inconsistent with a prior criminal conviction
or sentence arising out of the same facts, unless the
conviction or sentence has been subsatjy resolved in

t he p kfavorn {d.i atpp.@86487.)

Heckrequires the reviewing court to answer three
qguestions:
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(1) Was there an underlying conviction or
sentence relating to tleection 198%laim?

(2) Would a Ajudgment in f
plaintiff in thesection 1983action

necessarilymply the invalidity of the prior

conviction or sentence?

(3) If so, was the prior conviction or
sentence already invalidated or otherwise
favorably terminated?

(Fettersv. County ofLos Angeleq2016)
243 Cal.App.# 825, 834835; citing
Magana v. Coumty of San DiegqS.D.Cal.
2011) 835 F.Supp"2906, 910)

See alsoyount v. City of Sacramento
(2008) 43 Cal. 885, 893894; extending
Heckto California state law claims

UnderHeck  fheén\Wplaintiff who has been
convicted of a crime under stdéav seeks damages
in a8 1983s u ithe distritt court must consider
whether a judgment in favor of the plaintiff would
necessarily imply the invaliditgf his conviction or
s ent e n. cléitwduld, the civil action is
barredd (Reeser. County ofSacramenta9" Cir.
2018) 888 F.% 1030 10451046; quotingHooper

v. County of San Dieg¢9™ Cir. 2011) 629 F.§
1127, 1130

INnReese pl aintiff was shot b

deputy after displaying a knife. He later

pled guilty to the misdemeanorime of

exhibiting a weapons in a rude and

threatening manner, perC. 8§ 417(a)(1)

Upon suing the deputy in fedearl court

pursuanto 18 U.S.C. § 1983for using

unnecessary force in arreseting him, the

Court held thaHeckdid not prevent the

plaintiff from bringing the lawsuit in that the

deputy failed to identify anything in the

record showing the specific factual basis for

thepla nti ffdés misdemeanor co
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AWithout such information, this @ot

cannot det ergulamef t hat Rees
excessive force in this case would call into

guestion the validity of his misdemeanor

weapon conviction old., at(p. 1046.)

The def eerdithdrawad sf hid ptea and
dismissal of the case, following the completion of
his sentence, does not negate the applicability of the
rule ofHeck (Fettersv. County ofLos Angeles

suprag and fn. 6.)

However, asubsequent dismissal of the civil

plant i ffoés cri mi PLI81208A Vi cti on
(permitting the dismissal of a guilty verdict after a

person has successfully fulfilled their term of

probation) does not invalidate the conviction for

purposes of removing théeck bar, and thus

preventghe plaintiff from bringing a civil action

under42 U.S.C. 8§ 1983vhere it was alleged that

the plaintiff was the victim of excessive force used

by a police officer/civil defendant and the criminal

jurydés guilty verdict necessa
used vas not unreasonable under the circumstances.
(Baranchik v. Fizulich (2017) 10Cal.App.5"

121Q)

H e ¢ kdldsghas been extended claims for
declaratory relief.(Edwards v. Babkok (1997)520
U.S. 641648 [117 S.Ct. 1584; 137 L.EA*D0E.)

The plaintiff in Edwardsalleged that he had
been deprived of earned getihe credits
without due process of law, because the
decisionmaker in disciplinary proceedings
had concealed exlpatory evidence.
Because the | a i srclaim forfdéclaratory
r el i eblasedvom allegations of deceit
and bias on the part of the decisimaker
that necessarily imply the invdlty of the
puni s hme n tEdwanshedsitevds, 0
finot cognizable mder§ 1983 . Edwards
went on to hold, however, that a requested
injunction requiring prison officials to date
stamp witness statements was IHetk-
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barredr eas oni prgerfolsaht a A
prospective relief wildl n o
I mp the/irdvalidity of a previous loss of

goodtime credits, and so may properly be

brought undeg 1983 @d.)

Heckbars42 U.S. C.§ 1983suits even when the
relief sought is prospective umctive or declaratory
r e | if ’u€cess if that action would necessarily
demonstrate the invalidityf confinament or its

d ur at(Wikkinsondv. Dotson(2005)544 U.S.
74,81-82 [125S.Ct. 1242; 161 L.Ed"2253.)

However,Wilkinson alsoheld that the

plaintiffs in that case could seak

prospective injunction compelling the state

to comply with constitutional requirements

in parole proceedinga the future The

Curt observed that the pri
f ut ur eif suceeksfule vill,not i

necessarily imply the invalidity of

corfinementors hor t en i tidsatdur ati o1
82)

Although theHeckline of cases precludes mést
butnot alld requests for retrospective relief, that
doctrine has @ application to aequest for an
injunction enjoining prospective enforcement of the
ordinances (Martin v. City of Boise(9" Cir. 2019)
920F.39584, 611613)

The theoryoHeckpr event ed 422 pl ainti ff
U.S.C. 8§ 1983uit for wrongful incarceration (l.e.,

42 yearswhere, although pursuant to a plea bargain

his prior 1972 jury conviction was vacated, plaintiff
entered a new fAno contesto pl
charges for which he was sent
ser vRekldl. owi ng pl aintiffds | aws
A w o u lcedsaniyamply the invalidity of his

[ 2013] conviction or sentence
rule ofHeck. (Taylor v. County of Pimg9™ Cir.

Jan. 17, 2019) 918.3 930, 935)
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Exceptiors:

Pleading guilty to a charge (possession of firearms
on the gounds of the U.S. Capital) does not prevent
defendant from challenging on appeal the
constitutionality of the statute to which he pled
guilty. (Classv. United StategFeb. 21, 2018)
U.S._ [138 S.Ct. 798; 200Ed.2' 37].)

Heck does not apply whet&ewrittenrecord of a
prior conviction fails to show the factual basis for
that conviction.(Reeses. County ofSacramento
(9™ Cir. 2018) 888 F.% 1030 10451046.)

Civil Suits Based Upon an Alleged Retaliation Theory

In the civil @2 U.S.C. § 198Bcontext, gen if retaliation

might have kenas b st ant i al motive for a
Educationdés action in failing to
plaintiff, because there weathe incidents which,

standing aloneyould have justified the dismiss#here

was no liability unless the allegedtion committed by

plaintiff was afibut-for caus® of the employment

termination There being other reasons cited for dismissing

the plaintiff, the city had no liability.(Mt. Healthy City

Bd. of Ed.v. Doyle(1977) 429 U.S. 277 S.Ct. 568; 50

L.Ed.29471]; see alsBoardof Co mmoér s, Wabaunsee
Cty.v. Umbehr(1996) 518 U.S. 66R.16 S.Ct. 2342135
L.Ed.2"843.)

Where plaintiff was prosecuted for violating various
criminal stututesllegedly committediuring his lobbing
activities that were critical of the Postal Service, following
his acquittal of those charges, it was held trta¢ther or

not plaintiff could maintain a civil lawsuit against the
Postal Service for an alleged violation of Risst
Amendmentfreedom of expression rights hinged on
whether or not there was probable cause to support the
alleged criminal chargedi () plaintiff alleging a

retaliatory prosecution must show the absence of probable
cause for the underlying criminal charggHartmanv.
Moore (2006) 547 U.S. 250 [126 S.Ct. 1695; 164 LZY.

441
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It was further noted iklartmant h gajn adiion

for retaliatory prosac t i vallmot be brought

against the prosecutor, who is absolutely immune

from liabilityf or t he deci si.on to pro
dnstead, the plaintiff must sue some othe

government offical and prove that the official

dnduced the prosecutor to bring charges that would
nothavebee i ni ti ated wild,lmtout hi s
pp. 261262.)

However while a finding of probable cause may be a bar to
aretaliatory prosecutio, perHartman, supra the

Supreme Court has held that the fact that plaintiff was
arrestedwith probable cause r#ota bar to civilsuit

alleging aretaliatory arrest (Lozman v. City of Riviera
Beach(Junel8,2018) U.S. , [138S.Ct.1945;201
L.Ed.2'9342].)
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InLazman t he pl ainotei ff all edged
governmental action timesimply an arrest. His

claim (was)that the City itself retalted against him
pursuant to an o6odffici al mu n i
int i mi dat Mongllv.depanmetrg of

Social Servicesf the City of New YorK1978) 436

U.S. 658 [98 S.Ct. 2018; 56 L.EA'B11]; (see

ACivil Liability of an Employing Government

Entity 6 bel ow), t tansfromthgpar at i ng
typical retaliatory arrest claim(Lozman v. City of

Riviera Beachsuprg atp. __ .)

A ( Wén retaliation againgFirst Amendment)

protected speedandthe right to petition

governmentor redress of grievances elevated to

the level of official policy, there is a compelling

needf or adequate ahlusnues of rec
allowing for a federa#2 U.S.C. § 198kawsuit.

(d.,atp. )

In Lozman where it was assumed, without
deciding, that the City maintained an official policy
discriminating against the plaintitihe case was
remandedo the Court of Appeal for a
determination whethdamong other issueshder

Mt. Healthy, supra the City hadproved that it
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fwould have arrested Lozman regardless of any
retaliatory animus old., at(p. __.)

Sherf f 6s deputies who all egedl y me
statements and unlawfully entered a residence while

attempting teexcute a bench warrant thatdhaeen recalled

were not acting in furtherance of the exercise of the

constitutional right of petition undé€ode ofCiv. Proc. §
425.16(e)(4)Strategic Lawsuit Against Public

Participation, Anti-SBAPP6O) wi t h regard to e
the warrant, nor was any connection with an issue of public

interest shown. Also, the alleged defamatory statements

were not protected aler Code of Civ. Proc. 8

425.16(e)(1pecause they were not made in a judicial

proceeding or in preparation for litigation. Accordingly,

the deputies did not meet their burden to show that the

claims arose from protected activity, the burden never

shiftedto the claimant to establish a probability of

prevailing on the mBUAPR s, and th
motion was properly deniedAfidersonv. Geist(2015)

236 Cal.App.4 79, 8490.)

Defendant's claim that two police officers retaliated against

him for his protectedrirst Amendmentspeech by

arresting him for disorderly conduct and resisting arrest

during a winter sports festival could not survive summary

judgment. The only evidence of retaliatory animus

identified byth&e our t of appesaffidaviwas def e
alleging that one of the officers saidBe&il you wish you

would have talkedtomenowo But t hat all egatd.i
nothing about what motivated the second officer, Wwaod

no knowl edg e priorfrunid with thenfidse n t 6

of ficer. I n & retpliateryaerestclamd e f end an
against both officers could not succeed because they had

probable cause to arrest him. The existence digiie

cause to arrest defendatgfeated higirst Amendment

claim as a matter of law(Nievesv. Bartlett (May 28 2019)

__U.S._ [139 S.Ct. 1715; 204 L.Ed'®1].)

Like retaliatory prosecution cases, evidence of the
presence or absence of probable cause éoariest
will be available in virtually every retaliatory arrest
case. Because probable cause speaks to the
objective reasonableness of an arrest, its absence
will --as in retaliatory prosecution casgenerally

68

© 2020 Robert C. Phillips. IArights reserved


https://advance.lexis.com/search/?pdmfid=1000516&crid=019c60e0-73f3-435c-8ed2-59b0a23de4d1&pdsearchterms=139+S.Ct.+1715&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=vf6_9kk&earg=pdsf&prid=0527a64e-4dd9-4b95-8465-67e51d7893d7
https://advance.lexis.com/search/?pdmfid=1000516&crid=019c60e0-73f3-435c-8ed2-59b0a23de4d1&pdsearchterms=139+S.Ct.+1715&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=vf6_9kk&earg=pdsf&prid=0527a64e-4dd9-4b95-8465-67e51d7893d7

provide weighty evidence that the officeatsimus
caused the arrest, whereas the presence of probable
cause will suggest the oppositgd., atp. _ .)

Plaintiff father sufficiently stated Birst Amendment
retaliation claimby alleging that a social worker coerced

his former wifeinto filing an ex parte custody application,
because his criticism of ttegency was protected activity,
the threat of losing custody would chill a person of ordinary
firmness from voicing criticism of official conduct, and the
social worker allegedly lacked any substantiated concern
for the children's safety and treated hirfiedently than his
former wife. The social worker was not entitled to

gualified immunity because a reasonable official would
have knownthatthe at eni ng t o stcestodyi nat e a
of his children, when such step would not have been taken
absent ret@tory intent, violated th&irst Amendment
However, thd a t H-eurthbAsmendmentclaim failed
because htailed © show interviews of the children at their
school were seizuresCépp v. County of San Dieg@®"

Cir. 2019) 940739 1046)

Doctrine offilssue Preclusiodor A Col | at@®r al Estoppe
Rule

Based upon the Uni tFelld St ates
Faith and CreditClause 6 r ecogni ti on must
given byeachstate and the federal government to
eachothersates & publ i c acts, record:
Proceedings (U.S. Const. art. IV, 8 1)

flssue preclusio or ficdlateral estoppeb
precludes relitigation of an issue already litigated
and determined in a previous proceeding between
the same partie€lark (v. Bear Stearns & Co., Inc.
(9™ Cir. 1992)966 F.291318) at132Q A federal
court appl yi ngmustgigestate pr ecl usi
court judgments the preclusive effect that those
judgments would enjoy under the law of the state in
which the judgnmmanQutPrwdss render
Inc. v. Oskar 247 F.& 986, 993 (8 Cir. 2001)0
(Pike v. Heste(9" Cir. 2018) 891 F8 1131, 1138;
finding the issue of an allegé@urth Amendment
violation to have been decided on therits by a
69
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Nevada State Justice Court, preventing its
relitigation in federal court upon the filing of a
federal civilsuit Pgs 11371141)

Pursuant t@8 U.S.C. § 1738federal courts must
figive to a stee-court judgment the same preclusive
effect as would be given that judgment under the
law of the State in hich the judgment was

r e n d e Raddguea v. Citfy of San Jogé" Cir.
July 23, 2019930 F39 1123 1130; quotindMigra

v. Warren City Sch. Dist. Bd. of Edu¢1984) 465
U.S. 75, 81104 S.Ct. 89279 LEd.2'56].).

This requirement has equal forcef@deral
civil suits brought undethe authority o#42
U.S.C. § 1983(Rodriguez v. City of San
Jose supra citing Allen v. McCurry (1980)
449 U.S. 90, 9P8[101 S.Ct. 411; 66
L.Ed.2"309.)

TwoForms Ther e ar e preclosioor ms of A
(Rodriguez v. City of San Jos@" Cir. July 23, 2019) 930
F.391123 1130:

1. fiClaim,0 also known agRes didicata 0

AClI aim precl usaifreh o provi de
judgment forecloses successive litigation of

the very same claim, whether or not

relitigation of the clan raises theamne

issues as the earlier suitd ( citing White

v. City ofPasadeng9" Cir. 2012) 671 F.8

918, 926)

2. fissueodalso known asiCollateral Estoppel 0

flssue preclusio@in contrast, bis
successive litigation of an issue of fact or
law actually litigated and resolved in a valid
court determination essential to the prior
judgmentin prior, separate proceedingven

if the issue recurs in ¢hcontext of a

di f f er e nRodriguezasrCitymof 8an  (
Jose supra quotingTaylor v. Sturgell

7C
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Forfeiture T h e

preclusior

(2008) 553 U.S. 880, 89228 S.Ct. 2161;
171 L.Ed.?9155].)

Issuepreclusionapplieswhensix criteriaare
satisfied

partyos
preclusion 0

© 2020 Robert C. Phillips. IArights reserved

1. Theissuesoughtto be precluded
from relitigationmustbeidenticalto
thatdecidedin aformerproceeding

2. Theissueto be precludedmnust
havebeenactuallyliti gatedin the
formerproceeding

3. Theissueto beprecludedmust
havebeennecessarilgecidedn the
formerproceeding

4. Thedecisionin theformer
proceedingnust befinal andonthe
merits;

5. Thepartyagainstvhom
preclusionis soughtmustbethe
sameas,or in privity with, theparty
to theformerproceedingand

6. Applicationof issuepreclusion
mustbe consistat with the public
policiesof preservatiorof the
integrity of thejudicial system,
promotionof judicial economyand
protectionof litigantsfrom
harassmeny vexatiouditigation.

(Lucido v. SuperiorCourt (1990)51
Cal.3% 335;seealsoRodriguez v.
City of San Joseginfra, at p. 1131

referi ng to t heLuadbove as

factors. 0)

t

Ninth Circigsueg has al so
arguments |l ess |ikely to I
failure to rlammse the i ss
gi ven the stirtefognerr publ i ¢
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to have the matter litigated and settleRodriguez v. City
of San Joseinfra, at pp. 103a1.131.)

Examplesf Preclusion

Defendant had beearharged along with several
other men of robbing six men, but was acquitted at
trial on one of tk robbery counts based on
insufficient evidence that he was aofethe robbers.
He wasthenretried and convicted under a separate
robbey count, unsuccessfully appealihig

convction and unsuccessfully seekiagvrit of
habeas corpus to hear his clamatthis second
prosecution violated his right hi be put in
jeopardy twice. On appeahd Supreme Court
concluded thaficollateral estopped or fissue
preclusiono was a part of the guarantee unther
Fifth Amendment against double jeopardy. The
Cout reviewed the reard to determine if

d e f e n criminal cdrssiction could have been
decided upon any issue other than that which he
sought to foreclose from consideration. The Court
found that the only rationally conceivable issue in
disputebeforethey r vy i n dfiesftreallvdsa nt 6 s
whether he was one of the robbers. Since the jury
had concluded that he was not, collateral estoppel
made his second prosecution for the robbery
unconstitutional and impermissibléAshe v.
Swenson(1970) 397 U.S. 436 [(®S.Ct. 1189; 25
L.Ed.2""469].)

The question of whether a finding of probable cause

in a preliminary hearing precludes a subsequent

fal se ar r esc¢ollaeralestoppeldu iotr (
fissue preclusiom) has been certif
California Suprem€ourt by the federal Ninth

Circuit Court of Appeal for decision, given the

conflict in the case law.Pattersonv. City of Yuba

City (2018) 884 F.% 838;citing McCutchen v. City

of Montclair (4™ Dist. 1999) 73 Cal.App21138,

1146 [Yes in Bome situatiors] , Scamidlin v.

City of Palo Alto(6" Dist. 2007) 157 Cal.Apg"

728, 767 Nql.)

i e.
i ed
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In Rodriguez v. City of San Jog8™ Cir. 2019) 930

F.391123 11301136 plaintiff sued the City of

San Jos@n federal courtseeking the return of

firearms seized when her husband was taken into

custody for a mental health evalwatipursuant to

W&l Code 85150 c¢l ai ming that the C
to return the firearms was a violation of I&&cond
Amendmentrights. Prior to her seeking the return

of the firearmsthe City hadgetitioned in California

Superior Court to retain the darms undew&l

Code88104c) on the ground that the firearms
wouldendag er pl aintiffés husband
member of the publicPlaintiff hadobjected at the

hearings on that petitigmrguingthat the

confiscation and retention of the firearms, in which

she had ownership interests, violated $econd

Amendmentr i ghts. The court grant
petition over petitthabner 6s ob
was upheld on appei an unpublished decision

(SeeCity of San Josev. Rodriguez2015)2015

CalApp. Umpub. LEXIS 2315 Plaintiff, after

reregistering the firearms under her own name

alone, and btaining gun release clearances from the
Department of Justic¢hen filed thisfederal lawsuit

seeking the return of the firearms to her custody.
Thefederaldistrictcourtgr ant ed t he Cityds
summary judgement motion. The Ninth Circuit

affirmed, rulingthat the issue had already been

decided by the California state courts and that under

t he docidsueiprectusiomd fihe f eder al C
would not redecide the issue.

Where a Pakistani alien, who was granted asylum,
was denied adjustment of statustbe basis that he
was inadmissible for having supported a Tier I
terrorist organization, collateral estoppel did not
apply during the adjustment of status hearing to
pred ude | i ti gadterrorisrredated t he al i e
activities because the issue ofrtgismrelated
inadmissibility was not actually Igated at the
asylum proceedings. An issugedctually litigated

for purposes of collateral estoppel only if it was
raised, contested, and submitted for determination
in the prior adjudication(Janjua v.Neufeld (9"

Cir. 2019) 933F.391061)
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When defendant is found not guilty on a traffic
citation after having testified that he was not the
driver of the car involved, but there is evidence that
he testified falsely (i.e., committed perjury), he
cannot ater be prsecuted for that perjury. To do so
violatesthd=i f t h A medoublmjeapdrdy s
protections. \Wilkinson v. Magrann(9™ Cir. 2019)
781 F.3 Appx 669 (unpublished)

See alsWilkinson v. Gingrich(9" Cir. 2015) 806
F395 11, Doulledeopaftly © above.

AfLaw of oDobttne Ca s e

A T h e-ofithe-a@se doctrine generally provides that

6when a court decides upon a rul
should continue to govern the same issues in subsequent
stages i n t Musacchiaménited States. 6 0

(Jan. 252016) __ U.S. __ [136 S.Ct. 709, 716; 193

L.Ed.2" 639]; quotingPepper v. United Stasgf2011) 562

U.S. 476, 506 [131 S.Ct. 29; 179 L. Ed.?'196].)

AThe | aw of the case doctrine do
from reassessing its own legal rulings in the same case. The
doctrine applies most clearly where an issue has been

decided by a higher court; in that case, the lower csurt i

precluded from reconsidering the issue and abuses its

discretion in doing so except in the limited circumstances

the district Askiosv.rUhitedSteeesat i fi ed. 0
Departmentof HomelandSecurity(9™ Cir. 2018)899

F.391035, 1042, citingnited States vCuddy (9" Cir.

1987) 147 F.81111,1114 United States v. Mille (9"

Cir. 1987) 822 F¥' 828, 832 andUnited States v. Houser

(9™ Cir. 1986) 804 F.#'565, 567.)

In Askins it was held that the trial oot

erroneously held that @Athe | a
precluded the court from reconsidering the issues

upon the filing of an amended complaint, holding

t hat: AOnce the plaintiff el
complaint, the new complaint is the only opamt
complaint before the district
citing Ferdik v. Bonzelet(9" Cir. 1992)963 F.2

1258, 1262
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fiThe rule is that the mandate of an appeals court
precludes the district court on remand from
reconsidering matters which were either expressly
or implicitly disposed of upon appealUtited

States v. Miker, supra)

fiThe legal effect of the doctrine of the law of the

case depends upon whether the earlier ruling was

made by a trial court or an appellate court. . . . A

trial court maynot, however, reconsider a question
decided by an UntpdoStatedvat e court
Houser, supra)

AA court may also decline to rev
the issue has been previously decided and is binding on the

partie® for example, where the district court has

previously entered a final decree or judgment. . e [alw

of the case doctrine does not, however, bar a court from

reconsidering its own orders before judgment is entered or

the court is otherwise divested of jurisdiction over the

o r d eAskingv. United States Department éfomeland

Security, supra atpp. 10421043; citin%City of Los

Angelesv. Santa Monica Baykeep&9™ Cir. 2001) 254

F.39882, 888889 United States v. duser, supra at p.

567, andFed. R. Civ. P. 54(bYiA]ny order or other

decision, however desigted, that adjudicates fewer than

all the claims or the rights and liabilities of fewer than all

the parties . . . may be revised at any time before the entry

of a judgment adjudicatingdllhe c¢cl ai ms and al |l t
rights and liabilitiesd)

Summay Judgment
An Appell ate Court is to review
summary judgment in a civil <case

to determine whether Ataking the
reasonable inferences drawn therefrom in the light most
favorable to the nemoving party, there are no genuine

i ssues of material fact. o Il n th
di sputes, the objective reasonab
conduct is fna puluowev.CtydfsSani on of |

Diego (9" Cir. 2017)858 F.& 1248 1254; citing and
quotingTorres v. City of Maderg9" Cir. 2011) 648 F.8
1119, 1123; an&cott v. Harris(2007) 550 U.S. 372, 381
n.8 [127 S.Ct. 1769; 167 L. E4“5686].)
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AA moti on fdgmentshaliagranted when

6all the papers submitted show t
as to any material fact and that the moving party is entitled
to a judgment as a matter of | aw

adjudication is properly granted only if a noot therefor

completely disposes of a cause of action, an affirmative

defense, a claim for damages, or an issue of duty.

[Citation.] Motions for summary adjudication proceed in all
procedur al respects as a motion
(Jamesorv. Desta(2015) 241 Cal.App.2491, 497;

quotingJameson v Desté2013) 215 Cal.App'21144,

1163.)

AOn appeal, the reviewing court
assessment of the correctnes
applying the same legal standard as the triaftdo

determining whether there are any genuine issues of

material fact or whether the moving party is entitled to
judgment as a Jamedon veDestomupra | aw. 6 0
241 Cal.App.# 491; citing Trop v. Sony Pictures

Entertainment, Inc.(2005) 129Cal.App.4" 1133, 1143

which quotesverson v. Muroc Unified School Dist.

(1995) 32 Cal.App4218, 222223.)

(7]
o
—

In a summary judgment finding favoring the civil

defendants, the appell ate court
the record that was before theatrcourt when it ruled on
defendantsd motion. [Citations. ]

will) view the evidence in the light most favorable to

plaintiffs as the losing parties, resolving evidentiary doubts

and ambiguiti &8lviCountydf8anr f avor . O
Bernardino (2015) 62 Cal.# 168, 178; quotingIk Hills

Power, LLC v. Board of Equalizatioi2013) 57 Cal %

593, 605606.)

Directed Verdict

AA di r e c (inedivil guit)in davocaof a(civil)
defendanfor a civil plaintiff) is proper if, ater

disregarding conflicting evidence and drawing every
legitimate inference in favor of the plaintiff, there is no
evidence of sufficient substantiality to support a verdict in
favor of the plaintiff(or defendant)(Wolf v. Walt Disney
Pictures & Televion (2008) 162 Cal.App21107, 1119 .
...) Inruling on the motion, the trial court may not weigh
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the evidence, consider conflicting evidence or judge the
credibility of witnesses(Hilliard v. A.H. Robines Co.
(1938) 148 Cal.App'3374, 395 . . .).Appellate review of
an order granting a directed verdict is quite strict, with all
inferences and presumption drawn against such orders.
(Alshafie v. Lallande(2009) 171 Cal.AppA421, 432 . ..
.) The reviewing court must view the evidence in thatlig
most favorable to the plaintitbr defendant)resolve all
conflicts in the evidence and draN inferences in the

pl aisftoirf fd& f favardaadndisrégaryl conflicting
evidence(Wolf, suprg at p. 1119.)(Guillory v. Hill

(2015) 233 Cal.Apg" 240, 249.)

In federal court, seEederal Rules of Civil Procedure,

Rule 50(a) A(l)f, under the governi
but one reasonabl e conclusion as
(Anderson v. Liberty Lobby, Inq1986) 477 U.S. 242, 250

[91 L.Ed.29202 ] Conversely, fA[i]f rec:
could differ as to the import of the evidence, . . . a verdict

shoul d not I, atpu 252810 Whaeh. 0 (

deciding whether to grantRule 50(admot i on, A[ t] he ¢
must draw all reasonable inferences$awor of the

nonmoving party, and it may not make credibility
determinations orReavesvgh t he evi d
Sanderson Plumbing Prods., In¢2000) 530 U.S. 133,

150 [147 L.Ed.? 105].)

Civil Liability of an Employing Government Entitilonell v.
Department of Social Servicesf the City of New YorK1978)
436U.S. 658 [98 S.Ct. 2018; 56Hd.2" 611].): Municipalities
maynotbe held vicariously liable for the unconstitutional acts of
their employees under the theoryre§pondeat superior.

A Ijn a(42 U.S.C) § 1983case a city or other local
governmental entity cannot be subject to liability at all
unless the harm waswgsed in the implementation of

6of ficial mbmia g9k titingatsd_osc y
Angeles County. Humphries(2010) 562 US. 29, 36 [131
S.Ct. 447; 178 L.Ed™ 46(); see alsd.ozman v. City of
Riviera Beach(Junel8,2018) U.S. , [138S.Ct.
1945;201 L.Ed.?342].)

AA municipalityd42dByC. 8he8%F i abl e wun

constitutional violations inflic

the execution of drdugtomgover nment 0
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I nflicts the iLowyw.rCityoftSanf Ci t ati ons
Diego (9™ Cir. 2017)858 F.& 1248 1266.)

fiMunicipalities and other locglovernmental units are

0 p e r subjectstdsuit undgr2 U.S.C) § 1983 but to
prevail on a claim against a municipal entity for a
constitutional violation, a plaintiff must also show that his
or her injury is attributabléo official municipal policy of

s o me n aKirkpatrck W @ounty of Washog9" Cir.
2016) 843 F."§ 784, 788)

A government entity may be civilly liable when the

pl ainti ff 0 surg(oen avariartless i on a l i
seizureof an infant from her mothein this case)

was the result of a fAsystemic
of ficerrmt, d&tpar(saura) of fi ci al
some nature. 060 Liability exi
failure to properly train its employees reflects a
Aiconscious choicedo by the gov
i nt entlnotheravbrdst hé& gover nment 6s
omission must amounbt a & @f deliberatey 6

indifference to constitutional rights.In proving a

del i berate indifference, a fis
can substitute for the pattern of violations ordinarily
necessarytoet abl i sh munici pal cul p

(Id., at [p. 793794.)

However,it was not err for @rial courtto sustairthe

c o0 u B demurer to the depation of rights cause of

action i n t Manellchit m@ilegptbakbegent i f f s 6
facts supporting a finding of deliberate indifference

(Arista v. County oRiverside(2018) 29 Cal.App.81051,

1060-1066.)

To establisiMonell liability, the Courtneednotapplya
fishocks the conscierte st andard in order f or
children taken by the Countywhere chid abuse was

suspected, to establishFaurteenth Amendment

substantive due process claifd.Monell claim may be

based on stuldsput€dpolioytoypéactice of

failing to notify parents omedical examinationsf the

children, for which the parentare only required to prove

that t he Co uthe syateafeninédrdquiredtd h i

provet he under | yi n@bsonv.Gdudytofi on. 0 (
WashoeNev. (9" Cir. 2002)290F.3% 1175,11851186.)
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T h e C e dehbergteaddion of its policy or practice
fiestablishes that the municipality acted culpablyvann
v. County of San Dieg¢9™ Cir. 2018) 907 F.8 1154,
11631164.)

The federal government properly prevailed in a civil action
under theViolent Crime Control and Law Enforcement

Act, 34U.S.C.8 12601 which prohibitsany governmental
authority from engaging in a pattern or practice of conduct
by law enforcement officers government agents that
deprivepersons of constitutional rightsSection12601
specifically allowsor respondeat superidrability. The
recordhere showghat the town had a practice of
discrimination against residents who were not menslof

a particular churchUnlike claims undeg 1983 § 12601
doesnot require a showing of an official municigmolicy

of vi ol at conggtutionalsightd, @amd thesp
Monell doesnot apply to§ 12601claims because the
statute doesnot explicitly limit liability to those who

caused citizens or persons to be subjected to a deprivation
of their constitutional rights(United States v. Town of
Colorado City(9" Cir. 2019) 935-.39804)

To establisiMonell liability, it is not necessary that a civil
plaintiff show evidenceofdepar t ment 6s f or mal
deficient training. Eidence of an informal practice or

customwill suffice. (Nehad v. Browde(9" Cir. 2019) 929
F.391125,11411142 reversing the trial ¢
of summary judgment, holding that plaintiff was at least

entitled to a jury determination of the existence of an

informal policy or practiceelating to the use of deadly

force)

Police Powews. Fifth Amendment Eminent Domain
Rule

Where there is a government requifedd or f ei bied as a pu

n ui s donatheraestructiom)f personalor real)property (e.g.,

avehiclef or 0 n e 0 belo]p thestateissa required to

compensate plaintifikho shared ownelngp of the vehicle with

her husbandyeasoning that when state acquipes operty fAunder
the exercise of governmental authootyer thanthe power of

eminent domaini® govefineguired to c
owner for [that]p r o p e(itaticyaddédBennis v. Michigan
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(19969) 516 U.S. 442, 44844, 452353 [116 S.Ct. 994; 134
L.Ed.2Y68].)

APol i ce power s houcFifth Ameodment)e conf use
eminent domain, in thahe former controls the use of property by

the owner for the public good, authorizing its regulation and

destruction without compensation, whereas the latter takes

property for public use and compensation is given for property

taken, damaged][,] or desyre d . Larmm v. Volpe(10" Cir.

1971) 449 F.¥' 1202, 1203.)

Examples

No Fifth Amendment taking(i.e., eminent domainjccuresvhere

the government physically seized (a
worthlesso) the plaintiofwitbfda phar mac
criminal] investigationo because ft
pharmaceuticalsinoedr t o enf or c eactonthemi nal | av
Federal Circuit said fell wel/ nwi t
p o w e (AmetiSource Corp. v. United Stat¢Bed. Cir.2008)

525 F.311149))

AWhen private property is damaged i
police power, such damage, 0 even wh
a taking for the public use, because the property has not been

altered or turned over for publicthes f Baclimann (. United

States(Fed. Cl. 2017) 134 Fed. Cl. 694, 696.)

Plaintiff failed to establish Rifth Amendment Takings Clause
violation where federal agenthysically damaged his propeity,
for example, tearing out door jambs and removiigges of
interior trim from hishome,while executing a search warrant.
(Lawmaster v. Ward10d" Cir. 1997) 125 F81341.)

Standards of Proaf
Reasonable Suspicion

Information which is sufficient to cause a reasonable law

enforcement officer, takminto account his or her training and

experience, toeasonably believthat the person to be detained is,

was, or is about to be, involved in criminal activity. The officer

must be abl e t o anchbateandl at e mor e t ha
unparticularized suspicioor uncloof criminal activity oTerry (
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v. Ohio(1968) 392 U.S. 1, 28B S.Ct. 186820 L.Ed.2° 889,

909].)
T h g@eadonable suspicien st andard i s fAnot a par
demanding one, but is, instead, O0co

wrongdoingbyamponder ance ofPeoplhve evi dence
Letner and Tobin(2010) 50 Cal.4th 99, 146; quotingdJnitéd

States v. Sokolo1989) 490 U.S. 1, 7 [104 L. Ed"™1]; United

States v. Valde¥ega(9" Cir. 2013) 738 F.81074, 1079

S e Reafionable Suspir), 0 u Dedeationsi ( Chapter 3),
below.

Preponderance of the Evidence

AA preponderance of the evidence st
the trier of fact fAto believe that
probabl e t han LilasF. n 8upaieriCautt e nc e 6 0 (

(1984) 160 Cal.App.3d 314, 320.)

AProof by a oOpreponderance of the e
offense is a considerably lower burden of proof than the due

process requirement of proof beyond a reasonable doubt for a

charged offense. (Gitt i oRegplkev. Nicblas(2017) 8 CalApp.

5" 1165, 1177.)

Probable Cause

AProbabl e cause means O6specific and
together with rational inferences from those facts, reasonably

warrant [the] bel ierechismentalyuspi ci ono
di sor der edlnre[Azardlla1989)0207. Chl Appld

1240.)

Al Pl robable cause means oO0fair proba
preponder ance Unfted States v. Sourd@Cir.c e . 0 (
2006) 440 F.8 1065, 1069.

AReasonabl e or pr omanbfloeinacyzartes e i s s h

(or caution and prudencdor areasonable and prudent pergon

would be led to believe and conscientiously entedailhonest

and strongsuspiciohnhat t he accu®eopkvi s guilty
Lewis (1980) 109 Cal.App/3599 608609; People v. Campa

(1984) 36 Cal.8 870, 879;People v. Pricé1991) 1 Cal.® 324,

410.)
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feasonabl e or probable caused mean

would lead a [person] of ordinary caution or prudendeelceve,
and conscientiously entertain a strong suspiofaine guilt of the
a ¢ ¢ u SRedple v. Garcig2018)29 Cal.App.5" 864,870,
quotingPeople v. Mowe(2002) 28 Cal % 457, 473

Note T h ereasopabléens aprababf® cause ar
used interchangeably in both the codes BB€x §

995(a)(1)(B) and case law, but (when properly used) mean

t he s amReasohableocguée afircke asonabl e
suspiciom (i . e. , t lofdorsdetemiahlaand o f
the other handjo notmean the same thing, and are not to

be confused.

e

pro

A( R) easondadl| ey caruysme of or Aprobabl

. OHeien(v. North Carolina (2014) 574U.S. 54, 67135
S.Ct. 530; 190 L.Ed™ 475, 483].)

Se &tandardof Proof 0 uArckgss (Chaantd er 4)
fiProbable Cause 0 u The Affidavit to the Search Warranb
u n d 8earchiwarrants(Chapter 6)below.

Clear and Convincing Evidence

ACl ear and convincingo evidence req
probabl i t vy . Such a test requires that
to Il eave no substanti al doubt o; A s u
unhesitating assent PedpleeMayHy r eason
(2016) 5 Cal.App.8 246, 256; quotingillian F. v. Superior
Court (1984) 160 Cal.App'3314, 320)
AThis standard, which 6is | ess c
tends to be seen in civil cases
deemedtbe more substantial than me|

(People v. Mary H.supra)

Proof Beyond a Reasonable Doubt

CALCRIM No. 220 AProof beyond a reasonabl

that | eaves you with an abiding

con

I n fAia cri minal case, € [in which] t

of such magnitude that historically and without any explicit
constiutional requirement they have been protected by standards

82

© 2020 Robert C. Phillips. IArights reserved


https://advance.lexis.com/search/?pdmfid=1000516&crid=fb87ac6d-60ee-42a2-b521-73ff4b7de32b&pdsearchterms=29+Cal.App.5th+864&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=g7b_9kk&earg=pdpsf&prid=a109d1f4-518d-49aa-8322-32002f4862e6
http://www.courts.ca.gov/opinions/documents/F071282.PDF
http://www.courts.ca.gov/opinions/documents/F071282.PDF
https://advance.lexis.com/search/?pdmfid=1000516&crid=73b7b1b9-c4f4-493a-b427-cd461195f683&pdsearchterms=2016+Cal.App.+LEXIS+961&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=n4bt9kk&earg=pdpsf&prid=6134ea2e-d6f9-4834-851d-a758f43b7923

of proof designed to exclude as nearly as possible the likelihood of

an erroneous judgment. In the administration of criminal justice,

our society imposes almost the entire risk of error upon.itBei§

is accomplished by requiring under thae Process Clausthat

the state prove the guilt of an acc
(People v. Mary H.supra quotingAddington v. Texag1979)

441 U.S. 418, 423 [99 S.Ct. 1804; 60 L.E8223]; Addington v.

Texas (1979) 441 U.S. 418, 4224 [60 L. Ed. 2d 323, 99 &t.

1804])

The California Supreme Court has commented more than once that

i n discussing fAr easmodifyimglthe doubt o wi
standard instruction [oreasonableoubt] is perilous, and

general ly shoulRkoplewe Davéiggioatd ne €& . O
Michaud (2018) 4 Cal.B 790, 844; citinPele v.Freeman

(1994) 8 Cal.# 450, 504.)

In Daveggio and Michaudthe Court had talked about the
reasonable doubt stardard during jury selection, months
before the jury was formally instructed just prior to jury
deliberations. The Court ruled thathie prior discussions
were improper, the error was harmless in light of the
standard jury instructiorJALJIC 2.90) being also given.
(Id., at pp.838-844.)

fiBurdenofprodd refers to the obligation of a
evidence a requisite degrekbelief concerning a fact in the mind of the
trier of fact or the court. Hvid. Code § 11%

Plea Bargaining and Cooperation Agreements

Rule: A police officer has no independent authority to plea bargain with criminal
suspects.

AA coopeaeamdmtn gggmrer ally involves O6an

defendant and a | aReomeMfCHBA20008 Nt agency
181 Cal.App#( 773) at p. 778.) O6As with a pl
government is held to the literal terms of [a cooperation] agreetnent 0

[ Citation.] And, I|ike a plea agreement
analyzed in terms ofdapwmn/8799ct | aw st an
However, and of particular i mportance

seeks specifically to enforce a prise, whether contained in a plea
agreement or a freestanding cooperatio
promi sor had actual authority to make
(C.S.A, supra 181 Cal.App.# at p. 779.Xfn. omitted.)In California,
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@ s t adtloeal prosecutors are invested with the prosecutorial power of

t he sQSA sprapatp(783. GARd just as federal law enforcement

officers have no independent authority to make promises about the filing

and prosecution of federal criminal ches, state and local law

enforcement officers have no independent authority to make promises

aboutthe filing and prosecutioon f st at e c ro(lbi) mhad, char ges
in order to enforce a cooperation agreement in California, the defendant

must show thaa state or local prosecutor authorized the agreement,

thereby granting the law enforcement offiG@r6 a c t u a | Otcentérh or i t y 6
into the agreementld, at p. 779; see aldd. at p. 784 concluding that

trial court erred in dismissing chargemskdon aw enf or cement of f
G 6appar endtoeaterinto coogatioy ayreemeh)o Peoplev.
Perez(2016)243 Cal.App.4 863, 879880.)

A6 T] he remedy for breach of an una
agreement usually is a sanction short of dismisé&ledplé V).

C.S.A.((2010)) 181 Cal.App'3(773), 78Qciting, inter aliaState

of North Carolina v. Sturgill(1996) 121 N.C.App. 629 [469

S.E.2d 557, 56gfoncluding exclusion of evidence, rather than

dismissal of charges, was proper remedy for defendant's reliance

on unauthorized cooperation agr eeme
required, as a result of the fAconst
defendant in adtter position than he enjoyed prior to making the
agreement wi tPéopld vihRerezmupry at p. 881,6n0 (

12)

The Prosecutor

Absolute Immunity

Prosecutors enjoy absolute immunity from civil liability so long as the

forced detentiomf a victim, done for the purpose of interviewing her, is
considered to be Aadvocacy conduct t ha
judici al phase ofGirdldo e Kesslet2thCim2012) pr oc e s s
684 F.& 161.)

Ethical Considerations

Aside from civil liablity issues, proscutors are held to a higher standard of
professional ethics. For instance, in a hearing on a sexually violent
preditords petition to be placed in co
prosecutor discouraged a defenfaom testifying by inferring that he

might be subject to a perjury charge if he did so (thus violatin§ikik

Amendmentright to testify), the Fourth District Court of Appeal (Div. 3),

in holding thati ( p ) r o s eaceudt alowsd to engagedonduct
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that undermines the willingness of a defense witness to take the giand

andr ever sing defendant 6 ¢l tcdosn vn octt i aobno, u th a
C 0 nvVv i c &mobahosit,coultraodm masterys nintabout prison

sent enc esesertainfwtd bioud won/ Ismboutfarecor ds. I
trials. Fairness is the sine qua non of the criminal justice system, and no

amount of technical brilliance or advocative skill can maxdor a failure

t o pr o vPeablev. Forcg2619) 39Cal.App.5" 506, 511-519)

Due Process and Discovery Obligations

General Rule Prosecutors, a$agents of the sovereigmrmust honorhe
Fourteent h Aueeroatssdigatodss(SeeKyles v.

Whitley (1995) 54 U.S. 419, 438 [131 L.Ed'2490;115 S.Ct. 1555]

Mooney v. Holohan(193) 294 U.S. 103, 11213 [79 L.Ed. 79155

S.Ct. 340]) fA prosecutor must refrain from using evidence that the

prosecutor knas to be false.Mlooney at pp. 112113 see alsdyle v.

State of Kansa$1942) 317 U.S. 213, 216 [87 L.Ed. 2B8 S.Ct. 177)
Aprosecubrmus correct false e{Napdeevnce Owhen
lllinois (1959) 360 U.S. 264, 269 [3 L.E4*4217;79 S.Ct. 1173) And,

underBrady, a prosecutor must disclogethe defense evidence that is

d avorabl e to Mmatania@édi hacc uved@idndod to
(Brady, (infra), 373 U.S. at p. 8)0 (Association for Los Angeles Deputy

Sheriffs v. Superior Cour{2019) 8Cal.5" 28, 4Q referring toBrady v.

Maryland (1963) 373 U.S. 8810 L.Ed.2"9215; 83 S.Ct. 119)

Brady v. Maryland

AA prosecutor in a criminal case must disclose to the defense
certain evidence that is favorable to the accudgxcdfy v.
Maryland (1963) 373 U.S. 83 [10 L.Ed'%215;83 S.Ct. 1194] .

.) This duty sometimes requires disclosure of evidence that will
impeach a law enforcement officer's testimo@ig(io v. United
States(1972) 405 U.S. 150, 15455 [31 LEd.2" 104;92 S.Ct.
763]. ..) Such disclosure may be required even if the prosecutor is
not personally aware that the evidence exigigles v. Whitley
(1995) 514 U.S. 419, 437 [131 L.E§#290;115 S.Ct. 1555] . )
Because the duty to disclose may sweep more brdaaihythe

p r o s espersomarkdowledge, the duty carries with it an

o bl i g alearnofranytfagorable evidenkaown to the others
acting on the government's behaltle case, including the

p o | i(llsick)o Ass@ciation for Los Angeles Deputy Sheriffs v.
Superior Court supra at p. 36)

Aid-or Brady purposes, evidence is favorable if it helps the defense
or hurts the prosecution, as by impeaching a prosecution witriess
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(People v. Zambran@2007) 41 Cal.% 1082 1132 . . ; see also

United States vBagley(1985) 473 U.S. 667, 676 [87 L.E&'2

481;105 S. Ct. 3375]Giglio (v. United State$1972) 405 U.S.

150), 154 155([31 L.Ed.2"% 104;92 S.Ct. 763) Evidence is

ma t e if theeelis a ceamable probability that, had the evidence

been disclosed to the defense, the result of the proceeding would
have been Kgeéasi.fWhitlee(1995) A46U.S. 419,

433434[131 L.Ed.?9 490, 115 S.Ct. 1555) Evaluating

materiality requires consideration of the collective significance of

the undisclosed evidenciyles at p. 436, as wé | tha sffectof

the nondisclosure on defenseinvasgat i ons and trial s
(Zambrang at p. 1132 (See als&yles at p. 439Bagley; at p.

701( di s. opn. Afreaddreablespiobabillty,désrbt ) . ) 6
mean t hat twbhuid mdreliketyrihdranot havdireceived

a different verdict with the edie n @y, that the likehood of a

differ ent r esul t ugermgimeg¢@nfideeemdtha gh t o
out come o(Bmithh @ain(201D 366 U.S. 73, 75 [181
L.Ed.2"571;132 S. Ct. 627) ( This materiality stadard

applies both after judgment, when evaluating wheltady was

violated, and before judgment, when evaluating whether evidence
favorable to the defense must be disclosed. Kyéss supra, 514

U.S. at pp. 43i7438, United States v. Agur§l976) 427 U.S. 97,

108 [49 L.Ed.2"342;96 S. Ct. 2392) Because it may be difficult

to know before judgment what evidence will ultimately prove

materia] @he prudent prosecutor will resolve doubtful [Brady]

qguesti ons i n f aAgors atp. 108ske adsdiyleg sur e. 0O
at pp. 438439) Statduory and ethical obligations may require even

more. See, e.g.Pen. Code, § 1054.1, subds. {d§) [statutory

disclosure obligation]Rules Prof. Conduct, rule 3.8(d)& com.

[3] [ethical disclosure obligationp) Assg@ciation for Los Angeles

Deputy Sheriffs v. Superior Coursupra at p. 40)

Pitchess v. Superior Court

Rule UnderPitchess  éiminal defendant may, in some
circumstances,amnpel the discovery of evidence in the arresting

law enforcemend f f 5 peesoni@el file @ is relevant to the
defermdarmtid ity to def endPepgenvi nst a
Mooc (2001) 26 Cal.4th 1216, 12;1&ferring toPitchess v.

Superior Cout (1974) 11 Cal.8531)

Statutory ProceduresPitchessprocedures and discovery
requirements haveince been dalified in:
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Evid. Code § 1043:Discovery or Disclosure of Peace
Of ficerdés Personnel Recor ds:

(a) In anycasein which discoveryor disclosureis
soughtof peaceor custodialofficer personnel
recordsor recordsmaintainedoursuanto Section
832.50f the Penal Code or informationfrom those
recordsthe partyseekingthediscoveryor
disclosureshallfile awritten motionwith the
appropriatecourtor administrativebodyupon
written noticeto the governmentaagencywhich
hascustodyandcontrolof therecords.Thewritten
noticeshallbegivenatthetimesprescribedy
subdivision (b) of Section10050f the Code of
Civil Procedure.Uponreceiptof thenoticethe
governmentahgencysevedshallimmediately
notify theindividual whoserecordsaresought.

(b) Themotionshallincludeall of the following:

(1) Identificationof the proceedingn which
discoveryor disclosures soughtthe party
seekingdiscoveryor disclosurethe peae or
custodialofficer whoserecordsaresought,
thegovernmentahgencywhich hascustody
andcontrolof therecordsandthetime and
placeat which themotionfor discoveryor
disclosureshallbeheard.

(2) A descriptionof thetype of recordsor
informationsought.

(3) Affidavits showinggoodcausdor the
discoveryor disclosuresought settingforth
the materialitythereofto the subjectmatter
involvedin the pendinglitigation andstating
uponreasonabl®eliefthatthe
governmentahgencyidentified hasthe
recordsor informationfrom therecords.

(c) No hearingupona motionfor discoveryor
disclosureshallbe held without full compliance
with the noticeprovisionsof this sectionexcept
uponashowingby the movingpartyof goodcause
for nonmmpliance por uponawaiverof the hearing
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by the governmentahgencyidentifiedashavingthe
records.

Evid. Code § 1044 Access to Medical or Psychological
History:

Nothing in this article shall be construed to affect
the right of access to recordsroédical or
psychological history where such access would
otherwise be available undgvid. Code) Section
9960r 1016

Evid. Code 8§ 1@5: Access to Records of Complaints
Where Investigations or Discipline Concern a Peace
Officer:

© 2020 Robert C. Phillips. IArights reserved

(a) Nothing in this article shll be construed to
affect the right of access to records of complaints,
or investigations of complaints, or discipline
imposed as a result of those investigations,
concerning an event or transaction in which the
peace officer or custodial officer, as ehefd in
Section 831.%f thePenal Code participated, or
which he or she perceived, and pertaining to the
manner in which he or shperformed his or her
duties, provided that information is relevant to the
subject matter inelved in the pending litigation.

(b) In determining relevance, the court shall
examine the information in chambers in conformity
with (Evid. Code) Section 915 and shall exclude
from disclosure:

(1) Information consisting of complaints
concerning conduct occurring more than
five years beforene event or transaction
that is the subject of the litigation in aid of
which discovery or disclosure is sought.

(2) In any criminal proceeding the
conclusions of any officer investigating a
complaint filed pursuant t8ection 832.%f
thePenal Code
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(3) Facts sought to be disclosed that are so
remote as to make disclosure of little or no
practical benefit.

(c) In determining releance where the issue in
litigation concerns the policies or pattern of conduct
of the employing agency, the court shall consider
whether the information sought may be obtained
from other records maintained by the employing
agency in the regular course gfeacy business
which would not necessitate the disclosure of
individual personnel records.

(d) Upon motion seasonably made by the
governmental agency which has custody or control
of the records to be examined or by the officer
whose records are soughtdanpon good cause
showing the necessity thereof, the court may make
any order which justice requires to protect the
officer or agency from unnecessary annoyance,
embarrassment or oppression.

(e) The court shall, in any case or proceeding
permitting the diclosure or discovery of any peace
or custodial officer records requested pursuant to
(E.C.) Section 1043order that the records
disclosed or discovered may not be used for any
purpose other than a court proceeding pursuant to
applicable law.

Evid. Code § 1046:Motion to Include Copy of Police
Report in Excessive Forcea€e

In any case, otherwise authorized by law, in which
the paty seeking disclosure is alleging excessive
force by a peace officer or custodial officer, as
defined inSection831.50f the Penal Code, in
connection with the arrest of that party, or for
conduct alleged to have occurred within a jall
facility, the motion shall include a copy of the
police report setting forth the circumstances under
which the party was stopped and arrested, opg co
of the crime report setting forth the circumstances
under which the conduct is alleged to have occurred
within a jail facility.
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Evid. Code § 1047:Police Records not Subject to
Disclosure:

Records of peace officers or custodial officers, as

definedin Section831.50f thePenalCode,

including supervisorial officers, who either were not
present during the arrest or had no camwath the
party seeking disclosure from the time of the arrest
until the time of booking, or who were not present
at the time the conduct is alleged to have occurred

within a jail facility, shall not be subject to
disclosure.

Pen.Code § 832.5:Procedue for Investigation of

Citi

© 2020 Robert C. Phillips. IArights reserved

(@

zens0O0 Compl aints Against

(1) Eachdepartmenbr agencyin this state
thatemployspeaceofficersshallestablisha
procedureo investigatecomplaintsby
memberof the public againsthe personnel
of thesedepatmentsor agenciesandshall
makea written descriptionof the procedure
availableto thepublic.

(2) Eachdepartmenbr agencythatemploys
custodialofficers,asdefinedin (P.C))
Section831.5 mayestablisha procedurdo
investigatecomplaintsby memberof the
public againsthosecustodialofficers
employedby thesedepartmentsr agencies,
providedhowever thatanyprocedureso
establishedhallcomplywith the provisions
of this sectionandwith the provisionsof
(P.C) Section832.7

(b) Complaintsandanyreportsor findingsrelating
to thesecomplaintsshallberetainedfor a periodof
atleastfive years All complaintsretainedpursuant
to this subdivisionmaybe maintaineceitherin the
peaceor custodialo f f | gereral@essonnefile or
in aseparatdile designatedby thedepartmenor
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agencyasprovidedby departmenbr agencypolicy,
in accordancevith all applicablerequirement®f
law. However prior to anyofficial determination
regardingoromotion,transfer,or disciplinaryaction
byano f f i employidgelepartmenobr agencythe
complaintsdescribedy subdivision (c) shallbe
removedromtheo f f i gereral@essonnefile
andplacedin separatdile designatedby the
departmenbr agencyjn accordancevith all
applicablerequirementsf law.

(c) Complaintsby membersof the publicthatare
determinedy thepeaceorcustodialo f f i cer 6 s
employingagencyto befrivolous, asdefinedin
Section128.50f the Code of Civil Procedure, or
unfoundedbr exoneratedor anyportionof a
complaintthatis determinedo befrivolous,
unfoundedpr exoneratedshallnot be maintained
inthato f f | gereral@essonnefile. However,
thesecomplaintsshallberetainedn other,separate
filesthatshallbe deemedersonnetecordsfor
purpose®f the California Public RecordsAct
(Chapter 3.5 (commencingvith Section6250)of
Division 7 of Titl e 1 of the Government Code)
andSection1043of the EvidenceCode

(1) Managemenof the peaceor custodial
o f f i employidgagencyshallhave
accesdo thefiles describedn this
subdivision.

(2) Managemenof the peaceor custodial

o f f i employidgagencyshallnotusethe
complaintscontainedn theseseparatdiles
for punitive or promotionalpurpose®xcept
aspermittedby subdivision (f) of Section
33040f the Government Code

(3) Managemenof the peaceor custodial

o f f i employidgagencymayidentify

anyofficer whois subjectto the cormplaints
maintainedn thesefiles which require

counselingor additionaltraining. However,

if acomplaintis removedromtheo f f i cer 6s
personnefile, anyreferencen the
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personnefile to thecomplaintor to a
separatdile shallbedeleted.

(d) As usedin this section the following definitions
apply:

(1) "Generalpersonnef i meanghefile
maintainedoy the agencycontainingthe

primaryrecordsspecificto eachpeaceor

custodialo f f i emnploy@entjncluding
evaluationsassignmentsstatuschanges,
andimposeddiscipline.

(2) AUnfounde® meanghatthe
investigationclearlyestablishedhatthe
allegationis nottrue.

(3) AExonerated meanghatthe
investigationclearlyestablishedhatthe
actionsof the peaceor custodialofficer that
formedthebasisfor the complaintarenot
violationsof law or departmenpolicy.

Pen. Code § 832.7Confidentiality of Peace Officer
Records: Exceptions:

© 2020 Robert C. Phillips. IArights reserved

(a) Exceptasprovidedin subdivision (b), the
personnetecordsof peaceofficersandcustodial
officersandrecordsmaintainedoy anystateor local
agencypursuanto (P.C.) Section832.5 or
informationobtainedirom theserecads, are
confidentialandshallnot bedisclosedn any
criminal or civil proceedingexceptby discovery
pursuanto Sections1043and 10460f the
EvidenceCode This sectionshallnotapplyto
investigationsor proceedinggoncerninghe
conductof peaceofficersor custodialofficers,or an
agencyor departmenthatemploysthoseofficers,
conductedyy agrandjury, adistrictattorre y 6 s
office, or the AttorneyG e n e ioffice. 6 s

(b)

(1) Notwithstandingsubdivision (a),
subdivision (f) of Section62540f the
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Government Code, or anyotherlaw, the
following peaceofficer or custodialofficer
personnetecordsandrecordsmaintainedoy
anystateor local agencyshallnot (Italics
added)oe confidentialandshallbe made
availablefor publicinspectionpursuanto
the California Public RecordsAct
(Chapter 3.5 (commencingvith Section
6250)of Division 7 of Title 1 of the
Government Code):
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(A) A recordrelatingto thereport,
investigationor findings of any of

(B)

thefollowing:

() An incidentinvolving the
dischargeof afirearmata
persorby a peaceofficer or
custodialofficer.

(i) An incidentin whichthe
useof forceby apeace
officer or custodialofficer
againsta personresultedn
death,orin greatbodily
injury.

() Any recordrelatingto an
incidentin which asustained
finding wasmadeby anylaw
enforcemenagencyor
oversightagencythata peace
officer or custodialoffi cer
engagedn sexualassault
involving amemberof the
public.

(i) As usedin this
subparagraphisexual
assauldb meanghe
commissioror attempted
initiation of a sexualactwith
amemberof the public by
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meanof force,threat,
coercion,extortion,offer of
leniencyor otherofficial
favor, or underthe color of
authority.For purpose®f
this definition, the
propositioningfor or
commissiorof anysexualact
while ondutyis consideredh
sexualassault.

(iif) As usedin this
subparagraptimembeiof

the publicd meansanyperson
notemployedoytheo f f i cer 0 s
employingagencyand
includesanyparticipantin a
cadet,.explorer,or other

youth programaffiliated with

theagency.

(C) Any recordrelatingto an
incidentin which asustainedinding
wasmadeby anylaw enforcement
agencyor oversightagencyof
dishonestyy a peaceofficer or
custodialofficer directly relatingto
thereporting,investigationor
prosecutiorof acrime,or directly
relatingto thereportingof, or
investigationof misconducby,
anothempeaceofficer or custodial
officer, including, but notlimited to,
anysustainedinding of perjury,
falsestatementdijling falsereports,
destructionfalsifying, or concealing
of evidence.

(2) Recordghatshallbereleasegursuant
to this subdivisionincludeall investigative
reports;photographicaudio,andvideo
evidencetranscriptsor recordingof
interviews;autopsyreports;all materials
compiledandpresentedor reviewto the
district attorneyor to anypersonor body
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chargedwith determiningwhetherto file
criminal chargesagainstanofficer in
connectiorwith anincident,or whetherthe
o f f i actmmwassonsistentwith law and
agencypolicy for purpose®f disciplineor
administrativeaction,or whatdisciplineto
Imposeor correctiveactionto take;
documentsettingforth findingsor
recommendedindings; andcopiesof
disciplinaryrecordsrelatingto theincident,
includinganylettersof intentto impose
discipline,anydocumentseflecting
modificationsof disciplinedue to the Skelly
or grievanceprocessandlettersindicating
final impositionof disciplineor other
documentatiomeflectingimplementatiorof
correctiveaction.

(3) A recordfrom a separatandprior
investigationor assessmermtf a separate
incidentshall notbereleasedinlessit is
independentlpubjectto disclosuregpursuant
to this subdivision.

(4) If aninvestigationor incidentinvolves
multiple officers,informationabout
allegationsof misconducby, or theanalysis
or dispositionof aninvestgationof, an
officer shallnotbereleasegursuanto
subparagraph (B) or (C) of paragraph (1),
unlessit relatesto a sustainedinding
againsthatofficer. However factual
informationaboutthatactionof anofficer
duringanincident,or the statematsof an
officer aboutanincident,shallbereleasedf
theyarerelevantto a sustainedinding
againstanotherofficer thatis subjectto
releasepursuanto subparagraph (B) or
(C) of paragraph (1).

(5) An agencyshallredactarecord

disclosedoursiantto this sectiononly for
anyof thefollowing purposes:
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(A) Toremovepersonadataor
information,suchasahomeaddress,
telephonenumber or identitiesof
family membersptherthanthe
namesandwork-relatedinformation
of peaceandcustodialofficers.

(B) To preservehe anonymityof
complainantaindwitnesses.

(C) To protectconfidentialmedical,
financial,or otherinformationof
which disclosures specifically
prohibitedby federallaw or would
causeanunwarrantednvasionof
personaprivacythatclearly
outweighsthe strongpublicinterest
in recordsaboutmisconductind
serioususeof force by peaceofficers
andcustodialofficers.

(D) Wherethereis a specific,
articulable andparticularizedeason
to believethatdisclosureof the
recordwould posea significant
dangetto the physicalsafetyof the
peaceofficer, custodialofficer, or
anotherperson.

(6) Notwithstandingparagraph (5), an
agencymayredactarecorddisclosed
pursuanto this section,includingpersonal
identifying information,where,on the facts
of theparticularcasethe publicinterest
servedby not disclosingtheinformation
clearlyoutweighsthe public interestserved
by disclosureof theinformation.

(7) An agencymaywithhold arecordof an
incidentdescribedn subparagraph (A) of
paragraph (1) thatis the subjectof an
activecriminal or administrative
investigationjn accordancevith anyof the
following:
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(A)

(i) During anactivecriminal
investigationdisclosuremay
bedelayedfor upto 60 days
from the datethe useof force
occurredor until thedistrict
attorneydeterminesvhether
to file criminal charges
relatedto theuseof force,
whicheveroccurssooner If
anagencydelaysdisclosure
pursuanto this clausethe
agencyshallprovide,in
writing, the specificbasisfor
thea g e n deterdnmation
thattheinterestin delaying
disclosureclearly outweighs
thepublicinterestin
disclosureThis writing shall
includethe estimatediatefor
disclosureof thewithheld
information.

(if) After 60 daysfromthe
useof force,theagencymay
continueto delaythe
disclosureof recordsor
informationif thedisclosure
couldreasonablyeexpected
to interferewith acriminal
enforcemenproceeding
againstanofficer who used
theforce.If anagencydelays
disclosurepursuanto this
clausetheagencyshall,at
180-dayintervalsas
necessaryprovide,in
writing, the specificbasisfor
thea g e n adeterdnmation
thatdisclosurecould
reasonablyeexpectedo
interferewith acriminal
enforcemenproceedingThe
writing shallincludethe
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estimatediatefor the
disclosureof thewithheld
information.Information
withheldby theagencyshall
bedisclosedvhenthe
specificbasisfor withholding
is resolvedwhenthe
investigationor proceedings
nolongeractive,or by no
laterthan18 monthsafterthe
dateof theincident,
whicheveroccurssooner.

(i) After 60 daysfrom the
useof force,theagencymay
continueto delaythe
disclosureof recordsor
informationif thedisclosure
couldreasonablyeexpected
to interferewith acriminal
enforcemenproceeding
againstsomeonetherthan
the officer who usedthe
force.If anagencydelays
disclosureunderthis clause,
theagencyshall,at 180-day
intervals,provide,in writing,
the specificbasiswhy
disclosurecoud reasonably
be expectedo interferewith
acriminal enforcement
proceedingandshall provide
anestimateddatefor the
disclosureof thewithheld
information.Information
withheldby theagencyshall
bedisclosedvhenthe
specificbasisfor withholding
is resolvedwhenthe
investigationor proceedings
nolongeractive,or by no
laterthan18 monthsafterthe
dateof theincident,
whicheveroccurssooner,
unlessextraordinary
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circumstancesvarrant
continueddelaydueto the
ongoingcriminal
investigaton or proceeding.
In thatcasetheagencymust
showby clearandconvincing
evidencehattheinterestin
preventingprejudiceto the
activeandongoingcriminal
investigationor proceeding
outweighsthe publicinterest
in promptdisclosureof
recordsabout useof serious
forceby peaceofficersand
custodialofficers.The
agencyshallreleasaall
informationsubjectto
disclosurehatdoesnot cause
substantiaprejudice,
includinganydocumentghat
haveotherwisebecome
available.

(iv) In anactionto compel
disclosurébroughtpursuant
to Section62580f the
Government Code an
agencymayjustify delayby
filing anapplicationto seal
the basisfor withholding,in
accordancevith Rule 2.550
of the California Rulesof
Court, or anysuccessorule
thereto,if disclosureof the
written basisitself would
impacta privilegeor
compromiseapending
investigation.

(B) If criminal chargesarefiled
relatedto theincidentin which force
wasusedtheagencymaydelaythe
disclosureof recordsor information
until averdictonthosechargess
returnedattrial or, if apleaof guilty
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or no contestis enteredthetimeto
withdrawthe pleapursuanto (P.C.)
Section1018

(C) During anadministrative
investigationinto anincident
describedn subparagraph (A) of
paragraph (1), theagencymay
delaythedisclosureof recordsor
informationuntil theinvestigating
agencydeterminesvhethertheuse
of forceviolatedalaw or agency
policy, butnolongerthan180days
afterthe dateof the employing

a g e n disgavesyof the useof
force,or allegationof useof force,
by a personauthorizedo initiate an
investigationor 30 daysafterthe
closeof any criminal investigation
relatedto the peaceofficer or
custodialo f f i usesfrfoics,
whicheveris later.

(8) A recordof acivilian complaint,or the
investigationsfindings, or dispositionsof
thatcomplaint,shallnotbereleased
pursuanto this sectionif the complaintis
frivolous asdefinedin Section128.50f the
Codeof Civil Procedure, orif the
complaintis unfounde. (Italicsadded)

(c) Notwithstandingsubdivisions(a) and(b), a
departmenbr agencyshallreleasdo the
complainingpartyacopyof his or herown
statementst thetime the complaintis filed.

(d) Notwithstandingsubdivisions(a) and(b), a
deparimentor agencythatemployspeaceor
custodialofficersmaydisseminatelataregarding
thenumber type,or dispositionof complaints
(sustainednot sustainedexonerateder unfounded)
madeagainstts officersif thatinformationisin a
form which doesnotidentify theindividuals
involved.
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(e) Notwithstandingsubdivisions(a) and(b), a
departmenbr agencythatemployspeaceor
custodialofficersmayreleasdactualinformation
concerningadisciplinaryinvestigationf the officer
whois the subjectof thedisciplinaryinvestigation,
ortheo f f i agentordepresentativgaublicly
makesa statemenhe or sheknowsto befalse
concerningheinvestigationor theimpositionof
disciplinaryaction.Informationmaynotbe
disclosedvy thepeaceor cudodialo f f i cer & s
employerunlessthefalsestatementwaspublished
by anestablishednediumof communicationsuch
astelevision,radio,or a newspaperDisclosureof
factualinformationby theemployingagency
pursuanto this subdivisionis limited to facts
containedntheo f f i pereonrifie concerning
thedisciplinaryinvestigationor impositionof
disciplinaryactionthatspecificallyrefutethefalse
statementsnadepublic by the peaceor custodial
officer or his or heragentor representative.

(f)

(1) Thedepartmenbr agencyshallprovide
written notificationto the complainingparty
of thedispositionof the complaintwithin 30
daysof thedisposition.

(2) Thenotificationdescribedn this
subdivisionshallnot be conclusiveor
bindingor admissibleasevidencan any
separat®r subsequerdctionor proceeding
broughtbeforeanarbitrator,court,or judge
of this stateor the United States.

(9) This sectiondoesnot affectthe discoveryor
disclosureof informationcontainedn a peaceor
custodialo f f i personréfde pursuanto
Section1043of theEvidenceCode

(h) This sectiondoesnot superseder affectthe
criminal discoveryprocesoutlinedin Chapter 10
(commencingvith Section1054) of Title 6 of Part
2, or theadmissibilityof personnelrecordspursuant
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to subdivision (a), which codifiesthe courtdecision
in Pitchessv. Superior Court (1974)11 Cal.39531

() Nothingin this chapteris intendedto limit the
p u b | rightad axcessasprovidedfor in Long
BeachPolice Officers Associaton v. City of Long
Beach(2014)59 Cal.4" 59,

Note In Long Beach Police Officers
Association v. City of Long Beaglsupra a
tialcout deni ed apped | ant
request for a permanent injunction against
disclosure of the names of police offrs
involved in certain shootings while on duty
pursuant to exemptions set forth in the
California Public Records Act. The
California Court of Appeal, Second
Appellate District(Div. 2), affirmed the
denial of the request for injutice relief
(Long Beach Police Officers Assn. v. City
of Long Beach(2012) 203 Cal.Apg™"

292); a decision in which the California
Supreme Court granted reviewhe
Supreme Courffirmed, concludinghat the
particularized showing necessary to
outweigh the public's interest disclosure
was not made in this casgheae the union
and appellant city, which aligned itself with
the union (opposing disclosure), relied on
only a few vaguely worded declarations
making only general assertions about the
risks officers face after a shooting. In
weighing the competing interesthe
balance tipped strongly in favor of identity
disclosure and against the personal privacy
interests of the officers involved

The Caifornia Department of Justics i
required to disclose as public records under
the California Public Records Act;
specfically, G o v Gdde,886252¢), and
6253a), all responsive officerelated

records in its possession that aughject to
disclosure undelPen.Code § 832.1b)(1),
regardless of whether it was the employing
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agency or whiher it created the records,
because thplain statutory language does
not limit disclosure obligations to an

o f f B employihg agency and the right of
access undetal. Const.,art. |, 8 3, subd.
(b)(1), meris a broader interpretationThe
catchall exemption iG o v 6dde,§

62554a) canapply to officefrelated records
subject to disclosure because no statutory
conflict exsts; The department fied to
demonstrate a basis for applying the catchall
exempion because its evidence dat®w
undue burden and duplicative efforts.
(Becerra v. Superior CourtJan. 29, 2020)
__Cal.App.8'__ [2020 Cal.App. LEXIS
78].)

Pen. Code § 832.8Definitions:

As used inP.C) Section 832.7the following
words or phrases have the following meanings:

(@) iPersonnel records me anlse any fi

mai ntained under that indi
his or her employing agency and containing

records elating to any of the following:

(1) Personal data, including marital
status, family members, educational
and employment history, home
addresses, or similarformation.

(2) Medical history.
(3) Election of employee benefits.

(4) Employee advancement,
appraisal, or discipline.

(5) Complaints, or investigations of
complaints, concerning an event or
transaction in which he or she
participated, or which he she
perceived, and pertaining to the

10¢
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manner in which he or she performed
his or her duties.

(6) Any other information the
disclosure of which would constitute
an unwarranted invasion of personal
privacy.

(b) ASustained means a final det e
by aninvestigating agency, commission,

board, hearing officer, or arbitrator, as

applicable, following an investigation and

opportunity for an administrative appeal

pursuant t&sections 3304and3304.50f the

Government Code that the actions of the

peace officer or custodial officer were found

to violate law or department policy.

(c)AUnfounded means t hat an i nve
clearly estahthes that the allegation is not
true.

Limitation: hBRitdhg¢sss t a t nust besviewed against the

| arger backgroun@&radgyd b lt ihgatpiroms etud i @
notto infringethedefndant ' s r i g(Associatmn a f ai r t
for Los AngeleDeputy Sheriffs v. Superior Cour2019) 8

Cal.5" 28, 41 quotingPeople vMooc26 Cal.4" 1216,1225))

Procedure The California Supreme Court, Association for Los
Angeles Deputy Sheriffs v.uperior Court(2019) 8Cal.5" 28,
40-43, provides an excellent review of tRgchessmotion

procedures, necessary before a | aw
confidential personnel file information will be released to a
defendant:

fiPenal Code section 832.f&nders confidential certain
personnel records and records of citizens' dam{s, as

wel |l as i nf or mathoseaertord§Febh.t ai ned fr
Code, 8 832.7, subd. (a) . . Upon a motion showing good
cause a | i ti gant simeayperaispeetionn a cour

of the confidential information angossibly, win the

i nf or mdisclosoren But the less reason there is to
believe that an officer has gaged in misconduct, the
harder it is to show good causdld., atp__ .)
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fiThe threshold question under tRkchessstatutes is
whether the information requested is confidential. (See
Pen. Code, 832.7, subds. (a)b).) If it is, the
informatonnay generally be disclosed
p ur s u &wdence Code sections 1042045 and

1046 (8 832.7(a) seeJohnson(v. Superior Court(2015)

61 Cal.4" (696)at p. 712, fn2.). Requests for disclosure
are ordinarily made in criminal cases but may also arise in
connection with civil or quassriminal proceedings. (Sée
832.7(a) see also, e.g(Riverside County Shetffis Dept.

v.) Stiglitz 60 Cal.4' (624)at p. 62gappeal of employee
discipline]; City of San Jose v. Superior CouL993) 5
Cal.4" 47, 53. .. [juvenile wardship proceedingd)(ld.,

atp._.)

AA party seeking disclosure under fRgchessstatutes

must file a written motion and give notice to the agency

with custody and control of the recordsvid. Code, §

1043, subd. (a) Among other things, the motion must

identify the officer or officers at issu@l(, § 1043, subd.

(b)(1)) ; d etbectype dbrecordsornf or mat i on o
desred (d., 8 1043, subd. (b)(2) and, by affidavit, sho

@ood cause forthe i scovery or (@,&closure
1043, subd. (b)(3) (foothoe 2(d. ap__ .)

Footnote 2 Thefaffidavit may be executed by an
attorney based on information and belief; personal
knowledge is not required. (S€arcia v. Superior
Court (2007) 42 Cal.4 63, 74. . .; see alscity of
Santa Cruz v. Municipal Cour{1989) 49 Cal.%.

73, 86. . .; People v. Memrq1985) 38 @l.3% 658,
676....)0

AThgosdcauseé ( | t a lreqoiremeatdhab évod )
components.Fist, the movant must set f
materialitydé of tothesubjectmaitermat i on
invo ved i n the pkviddcode,glO43, ti gati on
subd. (b)(3)) The funtion of this requirement is to

¢exclude[] requests for officer information that are

el evant to t h@Vvapokw 8uperigr char ges.
Court (2005) 35 Cal.4 1011, 1021 . ..) If the movant

shows t hat rdlehaettorthe gending charges, 0

and explains how,thematea | i ty requirement wi
(Johnson supra, 61 Cal'%at p. 721 see als®ichardson

v. Superior Court(2008) 43 Cal.# 1040, 10481049. . ]
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[ The materiality standard is met if evidence of prior

complaints is admissible onay lead to admissible

evidemced6] .) | f i nf withimhetmeaning i s 6 mat
ofBradyy it i s n e ctethessabjectimattermat er i al
I nv ol waerichinal pro8ecutionHyvid. Code, § 1043,

subd. (b2(3) seeCity of Los Angelegv. Superior Cour}

29 Cal.4" (1), atp. 10)0 (Id., atp__.)

AS e ¢ 0 n dyood tabse(ltafics addedyequirement

obligesthe movanttoactiul at e Oa HfArteaasonabl e
theagacyhas he type of i (Citymor mati on sc
Santa Cruz supra 49 Cal.& at p. 84 see alsdvid. Code,

§ 1043, subd. (b)(3) This beliefdmay ke based on a

rati on al (Johnsdnsupre, BcGalBtat p. 72);

for example, that because officers allegedly used excessive

force in a pending sa e gther@omplaints oéxcessive

forceimay hav e DbGiyeohSarta Grug at p. 80 (

see alsad., at p. 93, fn. P Certainly, a movant is not

required A6t olaryltheeerye wi t h partic
i nf or mat i @dohdson aspo72ipghotingMemra,

supra 38 Cal.¥ at p. 684) At the least, the requisite

0 r e a s olniadxist@whéne movant declares that the

agency from which the movant seeks records has placed the

officer at issue on Brady list. (Seebid.)o (Id., at p. .)

AT he f un c tgood cause(ftalics ddeed)f
requirement at this stage of tR@échessprocess is not to
determine whether documents will be disclosed to the
movant; it is to determine whether information will be
reviewed in camera. Accordingly, the burden imposed by
thee qui r ement (J6hnsen soprat6l Gal.dyah . 6
p. 72Q seeCity of Santa Cruzsupra 49 Cal.% at p. 84
[requirement is designed to ens the péoduction for
inspection of alpotentially relevant o ¢ u mgon(id.sab

p_.)

fWhen a court determines that a movant has made a

showing sufficienttg ust i fy i n ctenera i nspe
custodian of records shalibring to court all documents
Apotentially r el e({Peaopléd WMobco t he

26 Cal.4" (1216)at p. 1226 I]f tife custodian has any

doubt whether a particular document is relevant, [the
custodian]shoulp r esent it {lad,attphe tri al
1229) Thecour must examineinthose docu
conformity with [Evidence Codé section 95 (i.e., out of

10¢
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the presence of gllersons except the person authorized to
claim the privilege and such other[s as that pgrso
willing t o (GtaofRantpCre supran49) . 0
Cal.3% at p. 83 seeEvid. Code, §§ 9151045, subd. (b)

To facilitate appellate review, the court should make a
record of what it has examined. (Ssople v. Townsel
(2016) 63 Cal.4 25, 69. . .; see alsdloog at p. 1229

123Q see generallPeople v. Gaine2009) 46 Cal.% 172

.. ..) Questioning the custodian of records under oath
regarding which documents were produced helps both to
facilitate appellate review and to ensure that information is
not withheld from the movant improperly. (Sd®oc, at p.
1229& fn. 4.)0 (Id., atp._.)

fiAfter conducting in camera review, a court has discretion

regarding which documents, if any, it will disclose to a

movant. (See, e.gPeople v. Myle§2012) 53 Cal.% 1181,

1209) Evidence Code section 1048uides the exercise of

that discretion, requiring the c
disc| osur eo ctom(dag8ilo45, subd. (b)(I)ma

(3) and t owhéthemothe snovdne aoudd obtain

certain other information without disclosureindividual

personnel recordsd, 8 1045, subd. (9) (See alsdvid.

Code, 8§ 1047 Stiglitz, suprg 60 Cal.4" at pp. 641642)

Notwithstanding these prasibns, however, the court must

disclose information that is favorable to the defense and

Amat eri al 0 wi tBnadyn(Johnkogsupt® ani ng of
61 Cal.4th atp. 72 (Id., atp. )

AFinally, the Pitchessstatutes protect information that is
disclosedtoamovat fr om f urt hTde di ssemin
court shall, in any case or proceeding permitting the

disclosure or discovery of any peace or custodial officer

records requested pursuant Evidence Codé Section

1043, order that the records disclosed or discovered may

not be used for any purpose other than a court proceeding
pursuant t o (Bvid.Cobde, & 4043, subdl aw. 06

(e), see generallZhambers v. Superior Coui2007) 42

Cal.4"673. . .; Alford v. Superior Court(2003)29 Cal.4"

1033. . ..) Upon a proper motion by the custodian or the

officer at i ssue, mékeangooderrwhichmay al s«
justice requires to protect the officer or agency from

unnecessary annoyan¢ e mbarrassment or opp
(Evid. Code, § 1045, subd. (d)o (Id., atp. .)
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Confidentiality Based upon an analysis of the above statutes and case
law, specificallyBrady andPitchess the California Supreme Court held
that apolice departra n tBi@dy list is confidential to the extent it is
derived from confidential personnel recorddowever, a law enforcement
agencydoes not violate that confidentiality by sharing with prosecutors
the identity oflaw enforcment officers on thdrady list who are

potential witnesseis a specific pending cas& herefore, when a peace
of fi cer on Bedytiseipagpotentimbwitriess snspecific
pending criminal prosecution, that department may disclose to the
prosecutiorthe name and idenyilng number of the officer and the fact
that the officer may have relevant exongr@or impeaching material in
his or herconfidential personnel filevithout the prosecution first having
had to comply with the statutory procedurgsi¢l. Code 88 1043L047)

for the release of such informationAsEociation for Los Angeles Deputy
Sheriffs v. Superior Courtsupra)

Case LawPriorities:

The Courtsod OFederat andQalifomraiaw is citédyn this outline.
In reviewing the cases listed nitust be remembered that tactical decisions and
actions of state and local law enforcement officers, as well as state and local
prosecutors, are bound, and must be guithedrder of priority, by the decisions
of:

TheUnited States Supreme Court

TheCalifornia Supreme Court

The various statBistrict Courts of Appea(Districts 1 through 6)
The various statAppellate Departments of the Superior Court
Opinions of theCalifornia Attorney General

TheNinth Circuit Court of Appeal

All other Federal CircuitCourts of Appeal

TheFederal District Courts

Decisions fronother states

=4 =42 -8 _9_9_9_92_2°_-2

Decisions from the United States Supreme Cdbra | i f or ni ads court s,
theU.S. Constitution, federal statutes, etc., must abide by decisions in prior cases

when basedpon similar facts as announced by the U.S. Supreme CAutb (

Equity Sales v. Superior Cou(i962) 57 Cal ¥ 450, 454, 456.)

TheUnited States Constitutioni s  $upreme fiaw of the Lanand

therefore takes precedence over any contrary rulestfrestates. U.S.

Const. Art VI, clause 2 AThis Constitution, and tF
States which shall be made in pursuance thereof; and all treaties made, or

which shall be made, under the authority of the United States, shall be the
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supreme law the land; and the Judges in every State shall be bound
thereby, anything in the Constitution or laws of any State to the contrary
not withstanding. 0)

See als€@al. Const., Art. 111, 8 1: AThe State of

inseparable part of the United &®bf America, and the United

States Constitution is the supreme
Al fully recognize that wunder the

rulings of the Supreme Court, and if that court wishes to jump off a
figurative Pali, |, lemrmg-like, must leap right after it. However, | reserve
my First Amendment right to kick and scream on my way down to the
rocks HeoplewMusantél980) 102 Cal.App.3d 156, 159; conc.
opn. of Gardner, P.J.)

Lower appellate courts, state and fedeare, of course, bound by
decisions from the U.S. Supreme Court, even if inconsistent with prior
decisions from that lowercourfi [ W] her e t he reasoni
prior circuit authority is clearly irreconcilable with the reasoning or theory
of intervening higher authority, a thrggdge panel should consider itself
bound by the later and controlling authority, and should reject the prior

circuit opinion as haviMilggv.Ganmene ef f ect i

(9" Cir. 2003) 335 F.4 889, 893)

Decisions fromower Federal Courts Decisions of thé&ederal District(i.e.,
trial) Courts andfederal Circuit Courts of Appedincluding the Ninth Circuit

Court of Appeal), while entitet  tgreat fieight 6 ar e consi der ed

fpersuasive o n | are not aomtebllingn California state courts.Raven v.
Deukmejian(1990) 52 Cal.8 336, 352People v. Bradley1969) 1 Cal.% 80,
86;In re Tyrell J. (1994) 8 Cal.? 68, 79;People vZapien(1993) 4 Cal.% 929,
989; Clark v. Murphy (9" Cir. 2003) 317 F.81038, 1044 Tully v. World
Savings & Loan Assn(1997) 56 Cal.App.4th 654, 66Beoplev. Noriega(2015)
237Cal.App.4"991, 1003

State Court Interpretation taking Precedender state and local law
enforcement officers, a state court interpretation of the vaFough
Amendmentrules will take precedence ovieederal District(i.e., trial)
andCircuit Court of Appeatlecisions. (SeePeople v. Middletor{2005)
131 Cal.Appd™ 732, 738, fn. 3.)

AWhere California intermediate

tri al court may choose the deci si

(Sears v. Morrisorn(1999) 76 Cal.App 4577, 587.)
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Federal decisions cannot be ignored. Evenlpwtate cases may
eventually end out in a federal court, where federal rules will be
applied, through &Vrit of Habeas Corpusr in a civil rights

lawsuit pursuant téd2 U.S.C. § 1983

AA feder al court may grant habeas r
st¢ e courtodés adjudication of his cor
to, or involved an unreasonable application of, clearly established

Federal law, as determined by the Supreme Court of the United

St at eMidiedod v. MdNeil(2004) 541U.S.433, 436158

L.Ed.2701]; citing28 U.S.C. § 2254(d)(1)

Title 42 United States Code § 1983Provides forfederal civil

liability f or fAEvery person who, under <col
ordinance, regulation, custom, or u
or causes$o be subjected any person within the United States to the
deprivation of any rights, privileges, or immunities secured by the

United States Constitution and laws.

Decisions From @her States California courts are not bound by case
decisions from othestates J.C. Penney Casualty Ins. Co. v. M.K1991)
52 Cal.® 1009, 1027.)althoud theymaybe consideedabsent any
direct California case law on the issu@eople v. Valenci2011) 201
Cal.App.4"922, 932))

Wh e r @ Califarnia cases have decided the issue presented, we
may look to other jurisdiction®r guidance OEmph@sis added:
Rappaport v. Gelfan@2011) 197 Cal.App21213, 1227.)

A ( O-pf-gtate decisions . .have persuasivevalue 61 n resol vin
guestims of statutory construction, the decisions of other

jurisdictions interpreting similarly worded statutes, although not
controlling, can provi dePeopel uabl e i
v. Wade(2016) 63Cal.4" 137, 141 quotingIn re Joyner(1989)

48 Cal.3" 487, 491)

Prior precedenimay be reconsidereghe n t h ear éohsknsusc | e
of...outof-st ate casesoO sudgasemelt s such pr
outside the mainstreamM¢radi-Shalal v. Fireman's Fund Ins.
Companieg1988) 46 Cal.8 287, 298 See als®eople v. Lopez

(2019)8 Cal.5" 353, 379)

Opinions of the Califaria Attorney General A publishkedopinion of the
California Attorney General is apparently on about equal footing with
federal appellate court decisions, it having been held that these opinions
a r entitldd to great weight in the absence of controllitejesstatutes
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and court decisios t o t h ePhyleovnDuffy(@948) 334 U.§.
431, 441 [92 L.Ed. 1494, 15DY

Writs of Habeas CorpusWhen a defendant claims to be in actual or
constructive custody in violation of tiénited States Constitution(e.qg.,
as the result of Rourth Amendment violation), awrit of Habeas Corpus
filed in state P.C. 88 1473 et sejjor federal 28 U.S.C. § 225¥court
(seeWright v. Wes{(1992) 505 U.S. 277 [120 L.E4%225].) is the
vehicle by which he or she may tiéise issue.

A prisoner in state custody cannot useva 42 U.S.C.§ 1983
action to challenge the fact or duration of his or her confinement,
but must instead seek federal hadeorpus relief or analogous
state relief. (Preiser v. Rodrigue£1973) 411 U.S. 475, 477, 500
[93 S.Ct. 1827; 36 L.Ed"2439; barringinmates from obtaining

an injunction to resre goodtime credits via & 1983action)

fiPreiser( h o we v e r , prediesslijiganbvath 6

standing from obtaining by way of ancillary relief an

otherwise proper injunctioanjoining the prospective

enforcemeno f i nvalid pr iMarinnv. regul at i c
City of Boise(2019) 920F.3% 584, 611 quotingWolff v.

McDonnell (1974)418 U.S. 539, 35[94 S.Ct. 2963; 41

L.Ed.2"935.)

With regard to retrospective reljefs a general ruleng petition

for a writ of habeas corpus musttbe | ed whi | e it he petil
custody pursuantto h e j udgment ode284J.SEt at e colL
§ 2254(a) Spencer v. Kemng1998) 523 U.S. 1, 7, 1¥8 [118

SCt. 978;140 L.Ed.? 43)].).

When a habeas corpus remedgasight in federal court, the

Uni ted States Supr emébereGheGtatée has not
has provided an opportunity for full and fair litigation dfe@urth
Amendmentclaim, a state prisonenay notoe granted federal

habeas corpus relief on the grouhdt evidence obtained in an
unconstitutional search or seizure
omitted; Stone v. Powel{1976) 428 U.S. 465, 494 [49 L.EQ?2

1067, 1088]see alsdllen v. McCurry (1980) 449 U.S. 90 [66

L.Ed.2'9308].)

Also, pursuatto28 U.S.C.8§2254(d) a f eder al court i
grant habeas relief from a state court conviction unless the state
court proceedings were 6contrary to
application of, clearly established Federal law, as determined by
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theSpwpr eme Court of the United States
conclusions were Obased on an wunr ea
facts in light of the evidence presented in the State court

pr oc e e dlackmmsv. Giubingd" Cir. 2004)364 F.&

1002,1005 (reversed on other groundgyiotingKillian v. Poole

(9™ Cir. 2002) 282 F81204, 1207.)

Also see28 U.S.C. § 2255 Secfion 2255s a substitute for

habeas corpus relief for federal prisoners . . . and allows a
petitioner to file a motion to Ovac
petiit oner 6 s ¢ onviupdnithegroundthattekee nt ence O
sentence was imposed in violation of the Constitution or laws of

the United States, or that the court was without jurisdiction to

impose such sentence, or that the sentence was in excess of the

maximum authorized by law, or is otherwisdjgat to collateral

att a28 W.S.082255(a) 0 Uf(it8deSeates. Swisher(9™

Cir. 2014) 771 F8514, 519.)
UnpublishedDecisions

Cal. Rules of Court Rule 8.1115(a) (A)nfopinion of a

California Court of Appeal . . . that is not certified for publication

or ordered publisttemustnot be cited or relied on by .a party in

any other action. o (l'talics added)

Federal RulesSeeFederal Rules of Appellate Poc., Rule 32.1

The Outline The following, throughout this Outline, are the rules developed by the
courtsforthpur pose of protecting societyds reason
effectuating the purposes of tReurth Amendment.

Police-Citizen Contacts Contactdetween law enforcement officeand private
individuals can be broken down into three distinct situess (SeeFlorida v.
Royer(1983) 460 U.S. 491 [75 L.Ed%2229]; In re James D(1987) 43 Cal.%8
903, 911912;In re Manuel G. (1997) 16 Cal.4 805, 821;People v. Hughes
(2002) 27 Cal.% 287, 327328 Peoplev. Steele(2016)246 Cal.App.4 111Q
1115 Peoplev. ArebalosCabrera(2018) 27 Cal.App.8179, 186):

1 Consensual Encounte(€hapter 2)
1 DetentiongChapter 3)
1 Arrests(Chapter 4)
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Other Topics Treated separatelgespite common overlapae issues involving:

Searches and Seizur@Shapter 5)

Searches with a Search Warrg@thapter 6)
Warrantless Searchg€hapter 7.

Searches of Persori€hapter §.

Searches of Vehiclé€hapter).

Searches of Residences and Other Build{@spter 1]
Newand Developind.aw Enforcement Techragy (Chapter 1L
Open FieldgChapter 12

Searches of Containe(€hapter B).

Border Searchefhapter 14

Fourth Waiver Searche¢Chapter 15

Consent Searché€hapter 1&

=4 =24 -4_-5_9_9_°5_°_2°_-2._-2-
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Chapter 2

Consensual Encounters

General Rule Contrary to a not uncommty held belief that law enforcement
contacts with private citizens require some articulable reason to be lawful, it is a
general rule thatrey peace officer may approach and contact any person in public,
or anywhere else the officer has a legal rightapamd engage that person in
conversatiomwithout necessar%y having to justify such a contgiYilson v.

7

Superior Court(1983) 34 Cal.

77 People v. Parrotf2017) 10 Cal.App.8

485, 492)

AA consensual encounter between a police officer andzaritioes not
implicate theFourth Amendment.o (People v. Chamagué019) 33
Cal.App.8" 925, 928; citingFlorida v. Bostick(1991) 501U.S. 429 [115
L.Ed.2""389, 4341111 S.Ct. 2382)

N o prébable cause o r eeasenablesuspician i s needed.
below)

The law does not prohibit an officer from apaching any person in a

public place and engaging that person in uncoerced conversdeoplé¢
v. Divito (1984) 152 Cal.App'311, 14;Florida v. Royer(1983) 460 U.S.
491 [75 L.Ed.?? 229] People v. Mendozg011) 52 Cal.% 1056, 1081.)

i ( L) somement dfficers do not violate tReurth
Amendmentby merely approaching an individual on the street or
in another public place, by asking him if he is willing to answer
some questions, (or) by putting questions to him if the person is
willing to listen oFlorida v. Royer supra at p. 497 [75 L.Ed™

at p. 236] People v. Parrottsupra at pp. 492493)

It does not become a detention (see below) merely because an officer
approaches an individual on the street and asks a few questioms. (
Manuel G. (1997) 16 Cal.4 805, 821.)

But The person contacted is free to leave and need not respond to

an officerds inquiries. (See
Aolt is well established that | aw
someone on the street or in another publicgknd converse if the person
is willing to do so006 without havi

act i vReople v. &idd2019) 36 Cal.App812, 20; quotindPeople v.
Parrott (2017) 10Cal.App.5" 485, 492)
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Test Would areasonable persoander the same or similar circumstances feel
that he or she is free to leave®/ilson v. Superior Courtsuprg at p. 790,
quoting fromUnited States v. Mendenha{lL980) 446 U.S. 544, 554 [64 L.EX\
497, 509];Desyllas v. Bernstingd™ Cir. 2003) 351 F.§ 934, 940 Martinez-
Medina v. Holder(9"™ Cir 2010) 616 F.81011, 1015People v. Kidq2019) 36
Cal.App.5" 12, 20)

It is notwhat the defendant himself believes or should beliekrere(
Manuel G., suprg at p. 821.)

If a reasonable person woutdtfeel like he has a choice under the
circumstances, then the person contacted is ltegned and absent
sufficient legal cause to detain the person, it is an illegal detention.
(People vBailey (1985) 176 Cal.App'3402.)

A(T) he officerdéds uncommunicated state
citizends subjective belief are irrele
triggeringFourth Amendment scrutiny has occurred.In(re Christopher

B. (1990 219 Cal.App.84 55, 4rer&Mapuil G., supra at p. 821

see alstWhren v. United State&1996) 517 U.S. 806 [135 L.Ed“B9];

(Peoplev. Linn (2015)241 Cal.App.# 46; noting that the test is an

iobj ec.DBeealstmiee States v. Maghin-Lopez(9™ Cir. 2016)

817 F.3'671, 675 andPeoplev. ArebalosCabrera(2018) 27 Cal.App.8

179, 186187 People v. Chamagué2019) 33 Cal.App. 5925 929)

A T hest is necessarily imprecise because it is designed to assess the

coercive effect of police conduct, taken as a whole, rather than focus on
particular detail s d®@é¢opldvh\etinl® @ nduct i n
220 Cal.App.% 551 556.)

T h eeadonale persod® t est pr @sooceptparserecsloridan A
v. Bostick(1991) 501 U.S. 429, 438 [115 L.E8 389, 400];United

States v. Draytorf2002)536 U.S. 194, 202 [153 L.Ed%242, 252;

People v. Chamagu&2019) 33 Cal.App.8925 928929)

A T hestis necessarilymprecise pecausdt is designedo assesshe
coercive effect of police conduct as a whole, rather than emphasizing
particular details of thatcondc t i n i (Mlichigantv.iClesterrfutd
(1988 486 U.S. 567, 573 [100 L.Ed?565, 108 S.Ct. 1975]

The circumstances which a court will take into account in determining
whether a person tetained include (but are not limiteg:to

1 The threatening presence of several officers;
1 The display of a weapon by an officer;

11t
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Some physical touching of the person of the citizen;

The use of language or tone of voice indicating that compliance

withthed f i cer 6s request might be compe
The time and place of the encounter;

Whether the police indicated the defendant was suspected of a

crime;

Whet her the police retaanchhed t he def
Whether the police exhibited other threatening bedravi

= = E |

= =

(Peoplev. Linn (2015)241 Cal.App.# 46, 58 see alsdn re
Manuel G.(1997) 16 Cal.% 805, 82; People v. Parrot{2017) 10
Cal.App.5" 485, 493)

Unless lawfully detained, a person is free to refuse to identify himself and
may lawfully walkaway. Peoplev. Thomas(2018)29 Cal.App.5" 1107,
1117)

Absent a sufficient reasonable suspicion justifying a lawful
detention, a person under such circ
even momentarily without reasonable, objective grounds for doing

so;and his refusal to listewr answer does not, without more,

furni sh t h dbsdequaimgBlaridad/.sRoy@r(1988) 460

U.S. 491, 498 [75 L.Ed"3229, 236; 103 S.Ct. 131%ee also

lllinois v. Wardlow (2000) 528 U.S. 119, 125 [145 L.E&' 570,

577; 120 S.Ct. 673

Note Cours tend to ignore the inherent coerciveness of a police uniform
and/or badge, and the fact that most people are reluctant to ignore a police
of ficerbés questions.

However seePeoplev. Linn (2015)241 Cal.App.¥ 46, 68, fn. 10,

where the Court notesthat: These and simil ar case:
particularly noteworthy in light of recent empirical research

suggesting that a significant number of people do not feel free to

leave when approached by police, and even less so when police

assert even mdlforms of authorit.0 (SeeCasual or Coercive

Retention of Identification in Polie€itizen Encounter§2013)113

Colum. L.Rev. 1283, 1313o0ting studies such as one in which

half the respondents indicated that they would feel eitbefree

to leave or less than somewhat free to leave in a mere conversation
withpoliceon a si dewal k/[t]us) idappearatial udi ng,
any interaction with a police officer, even at the lowest level of
intrusiveness, makes most citizens theltthey are not free to

leaveo Smith et al Testng Judicial Assumptions of the

11€
© 2020 Robert C. Phillips. IArights reserved


https://advance.lexis.com/search/?pdmfid=1000516&crid=d3dcd7d8-ffe3-4413-981c-c903c9a816c3&pdsearchterms=2018+Cal.+App.+LEXIS+1130&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=g7d59kk&earg=pdpsf&prid=9e80f907-1982-4308-aa72-02ae8c91b987
https://advance.lexis.com/search/?pdmfid=1000516&crid=d3dcd7d8-ffe3-4413-981c-c903c9a816c3&pdsearchterms=2018+Cal.+App.+LEXIS+1130&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=g7d59kk&earg=pdpsf&prid=9e80f907-1982-4308-aa72-02ae8c91b987
https://advance.lexis.com/search/?pdmfid=1000516&crid=d3dcd7d8-ffe3-4413-981c-c903c9a816c3&pdsearchterms=2018+Cal.+App.+LEXIS+1130&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=g7d59kk&earg=pdpsf&prid=9e80f907-1982-4308-aa72-02ae8c91b987
https://advance.lexis.com/search/?pdmfid=1000516&crid=d3dcd7d8-ffe3-4413-981c-c903c9a816c3&pdsearchterms=2018+Cal.+App.+LEXIS+1130&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=g7d59kk&earg=pdpsf&prid=9e80f907-1982-4308-aa72-02ae8c91b987
https://advance.lexis.com/search/?pdmfid=1000516&crid=d3dcd7d8-ffe3-4413-981c-c903c9a816c3&pdsearchterms=2018+Cal.+App.+LEXIS+1130&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=g7d59kk&earg=pdpsf&prid=9e80f907-1982-4308-aa72-02ae8c91b987
https://advance.lexis.com/search/?pdmfid=1000516&crid=f6589a34-bb20-4613-be9e-9771ada4a23d&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchterms=2015+Cal.+App.+LEXIS+887&pdsearchtype=SearchBox&pdpsf=&ecomp=rtck&earg=pdpsf&prid=1779c08c-a822-4c11-be52-c05d847d683d
https://advance.lexis.com/search/?pdmfid=1000516&crid=f6589a34-bb20-4613-be9e-9771ada4a23d&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchterms=2015+Cal.+App.+LEXIS+887&pdsearchtype=SearchBox&pdpsf=&ecomp=rtck&earg=pdpsf&prid=1779c08c-a822-4c11-be52-c05d847d683d

fiConsensua Encounter An Experimental Studi2013) 14 F.

Coastal L.Rev. 285, 31820, noting that while nearly three

guarters of the sample used in the study perceivedcttwiaters

with sworn, armed security as consensual, 45 percent also believed

they had no right to walk away or i
requests. & alsdRossCan Social Science Defeat a Legal

Fiction? Challenging Unlawful Stops Under tk®urth

Amendment(2012)18 Wash. & Lee J. Civil Rts. & Soc. Just. 315,

331 339[discussing empirical studie¥].

Limitations:

Searches, Frisks and Detentions Not Allow&dbviously, there being no

fiprobable cause @easorible suspicioa t o bel i eve any cri.
activity is occurring during a consensual encounter, no search, frisk, or

involuntary detention is allowed absent additional informagioounting

t o at rebseraldlesuspiciah t o bel i eve fthddst t he pe
was, or is about to bavolved in criminal activity (See below)

Unintended Detentions Elevating aficonsensual encounteinto a
fidetentio without legal cause may result in one or more of the following
legal consequences:

Suppressionofmy r esul t i ng dxciugsioepayce under
Rule 0 Alh&Exdusionary Rujeu n d &heFodrth
Amendment United States ConstitutipnGhapter 1above)

Criminal prosecution of the offending law enforcement officer(s)
for false imprisonment, puraat toP.C. 88 236and237.

Civil liability and/or criminal prosecution for violation of the
subject d6s c iP\Wi84226Ca) Givil€ode85.E . g . ;
42 U.S.C. § 198318 U.S.C. 88 241242)

S e €onsdensual Encounters vs. Detention#rrests 0 b el ow.

No Detention Consensual encounters may invalweestigative functions
without necessarilgonverting the contact into a detention or arré&stamples

Obtaining personal identification informatidrom a person andinning
a warrant chek, so long as nothing is done which would have caused a
reasonable person to feel that he was not free to leave, does not, by itself,
convert the contact into a detentiof®e@ple v. Bousef1994) 26
Cal.App.4" 1280;People v. Gonzalgd985) 164 Cal.Ap3® 1194, 1196
1197;Florida v. Rodriguez1984) 469 U.S. 1,-6 [83 L.Ed.2% 165, 170
117
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171]; United States v. Mendenha(lL980) 446 U.S. 544 [64 L.Ed%?
497].)

However a per s on com$ensualysemscouhteddno, ml y
need not identify himself, me@ven talk to a police officer if he so
chooses. Kolender v. Lawsor{1983) 461 U.S. 352 [75 L.Ed®

903]; Brown v. Texag1979) 443 U.S. 47, 52 [61 L.EA*B57].)

In consensually talkingtoanahet ai ned per son, an of
reasonable suspicion jnhe aroused through inconsistent

responses, allowing for additional questioning, a patdown, and an

eventual arrest. (E.g., sBlaited States v. Clarkl® Cir. ME

2018) 879 F48 1))

Asking for identificationby itself, is nousuallya detention. Reople v.
Gonzaleg1985) 164 Cal.App' 1194; People v. Ros&1990) 217
CaI.App.fs“d 879;People v. Loperd989) 212 CaI.App.r§289, People v.
Terrell (1999) 69 Cal.App #1246, 1251People v. Bousef1994) 26
Cal.App.4" 1280, 1287People v. Parrot2017) 10 Cal.App 8485,
494.)

Aln the ordinary course a police of
identification without implicating th&ourth Amendment. 0

(Hiibel v. Sixth Judicial District Court of Nevad#2004)542 U.S.

177, 185 [159 L.Ed"¥ 292])

But, retaining the identification longer than necesssiey

detention, and illegal unless supported by a reasonable suspicion
the detainee is engaged in criminal conduthited States v.
Chan-Jimenez(9" Cir. 197) 125 F.5 1324: The consent to
search obtained during this illegal detention, therefore, was also
illegal.)

Asking for defendantés identificat.i
running a check for warrants would cause a reasonable person to

believe he wagot free to leaveThedetention however, waseld

to be reascable under the circumstancg®eople v. Castaneda

(1995) 35 Cal.App 41222, 1227))

Merely requesting identification from a suspect, or even retaining
it, absent more coercive circumstas, does not by itself convert a
consensual encounter into a detentidPedple v. Leatt{2013)

217 Cal.App.¥ 344, 350353)

11¢
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However, where a robbery had just occurred in the vicinity

with the suspect and vehicle description, although not

perfect, vey close, and with defendant having just parked

his car dAweirdly, o0 not quite at
open, and defendant apparently attempting to separate

himself from his car, the officers had a reasonable

suspicion to detain defendant anywald.,(a pp. 353356)

However, n suppressing evidence relatedite f enddnt 6 s DU
arrest, it was heltleld that although thetakingo a per sonds
identification doesiot necessarily result in a detention, under the

fitotality of the circumstancégwhich inclucedthe officerstopping

his marked police motorcycheithin three feet of defendamts

already stopped vehiches she exited her vehicle, talk with her

about her passenger flicking ashes
defendant drove, asking herforhemde r 6 s | i cense witho
explanation as he commanded her to put out her cigarette and put

down her soda can, retaining her dr
an unexplained record check, and questioning of the passenger for

personal details that the officer ceded on a forry) defendant had

been detained, and such detention wasupported by reasonable

suspicionin that the officer did not notice the odor of alcohol on

her until after all the above had occurréddNo obj ecti vely
reasonable person would beliesiee was free to end this encounter

under the totality of these circums
polite demeanor and relatively lekve y a p p(Peopee. h . 0

Linn (2015)241 Cal.App.# 46, 50)

Tip: Ask for identification, transfer the necasginformation to a
notebook without | eaving the person
promptly return the identification to the persqi@eePeople v.
Linn,supra,atp.67 A The taking of defendant
would be less significant if (the ofec) . . . had merely taken

defendant 6s driverds |l icense, exami
to her. o)

fi NN)ere police questioningoes not consbhesyllasv.e a sei zL
Bernstine(9" Cir. 2003) 351 F8 934, 940 quotingFlorida v. Bostick

(1991) 501 U.S. 429, 434 [115 L.EdB89, 398 Martinez-Medina v.

Holder (9" Cir 2010) 616 F.8 1011, 1015

Contacting and questioning a person without acting forcefully or
aggressively will, in the absence of any other factors which would
have indicatedo a reasonable person that he was not free to leave,

11¢
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be a consensual encounter onlynited States v. Summe(8™
Cir. 2001) 268 F8 683, 686.)

Generally, a conversation that is raccusatory, routine, and brief,
will not be held to be anythinglogr than a consensual encounter.
(People v. Hughe§2002) 27 Cal %287, 328.)

fAsking questions, including incriminating questions, does not
turn anencounter into a detention. (Citation omitteegople
targeted for police questioning rightly mightibge themselves

the object of official scrutiny. Such directed scrutiny, however, is
not a detentionGi t at i o n(Peoph vt GChanthqu@019)

33 Cal.App.§' 925 929)

Defendant was observed by officers walking alone in a housing
compl ex on the citybés south side.
see the officer, turned sharply, and walked in the opposite direction

into a housing complex. One of the officwggedd after

defendant, finding him at the front of@sidences, ringing the door

bell. The officerapproached defendant apmptly askedhim if

he had drugs or a gum him, to which hadmitted tlat he had a

gun in his pocket. Arrested for being a feia possession of a

firearm, the Seventh Circuit Court of Appeal held the encounter to

be consensuah that the officewasalone when he jogged after

the defendant, heéid not draw his firearm nor touch the defendant

and did not order defendatiat puthis hands up A reasonable
personindefendabts posi ti on would have felt
officer and leave (United States v. Holly7" Cir. 2019) 940 F'8

995.)

Walking along with(People v. Capp&1989) 215 Cal.App/31112.), or
driving nextto (Michigan v. Chesternu(1988) 486 U.S. &/ [100
L.Ed.2"565].), a subject while asking questions, but without interfering
with the per sobadétentiop.r ogr ess, i s

SeeUnited States v. Grog®.C. Cir. 2015) 784 F'8784, where it
was held tht driving alongside the defendant who was walking
down the sidewalk, flashlighting him, and, and while the officer

was still i nsi dHey h.iwareayoudoifgs ki ng hi
Doyou have agiho , a nG@an tskeg/aur waitbaRdo, and
thenwhen defendant | iftedCaminly one si
check you out for a gno , causing defa@atdant to

be a detention, and lawful.
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But in a fAclose case, 0 the act of a:
after the officers had beenivding parallel to him while talking to

him and asking him questions, was held to be a detention without

the necessary reasonable suspicion. The later discovered firearm

was suppressedUfited States v. Hernandga0" Cir. Colo.

2017) 847 F.8 1257; aquestionable decision, depending upon

how the deéskeddant was Af

Asking a vehicle passenger to step out of the veisialet a detention.
(Pennsylvania v. Mimmg§1977) 434 U.S. 106 [54 L.Ed%331]; People
v. Padilla(1982) 132 Cal.App!3555,557-558.)

But seeBrendlin v. California (2007) 551 U.S. 249 [168 L.E4%
132], below.

Asking a person to remove his hands from his po¢kétsndone

for of fi oeaskn@hinstakeap hiyhands away from his

pocketwi t hout e x kwioftauthtorityrsigch that (B s h o

person) reasonably migmoet believe he
necessarily, a detentionPdople v. Franklin(1987) 192

Cal.App.3° 935, 941in re Frank V. (1991) 233 Cal.App'3

1232 People v. Parrot{2017) 10 Cal.App.8485,494.)

During a lawful search, although commanding a person to show

hi s h a measingiulsntederefice wi t h a personds f
and t hus tsezu®nifoal IpyrkRowt es of t he
Amendment, it idemisimise hs @i iur e tcédat , wher
with the need for a police officer to protect himself, it is allowed

under theConstitution. (United States v. Ensli®9" Cir. 2003)

315 F.3'1205, 12101227.)

AFlashlightingd  potlightingg a pby itselfasmota detention.
(People v. Fanklin (1987) 192 Cal.App.3935 People v. Ric@1979) 97
Cal.App.3¥ 124, 130)

However, se@eople v. Garn(2007) 156 Cal.App21100, where

it was held to be a detention when the officer spotlighted the
defendant and t hen hwaabklnghim Abr i skl yo
guestions as he did s¢See alsgDetentions 0 bel ow. )

Al so, taking into account of the #ft
washeld that defendant waketained when the officer made a U
turn to pull in behind him anthentrainedthepa r ol car 0s
spotlights on his car(People v. Kidd2019) 36 Cal.App812,
21-22))
121
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S e &Jseidf Emergency Lightso u Deteationsii ( Chapter 3) ,
below.

Parking a Patrol Car :BWihoutmdre,ala® Suspec
enforcement officer simplgarking behind a defendant would not

reasonably be construed as a deterti(fPeople v. Kidq2019) 36

Cal.App.8" 12,21; quotingPeople v. Franklin(1987) 192 Cal.App.3d

935, 940)

Inquiringint o t he cont ent s (PeoplevaEppgetséinj ect 6s po
(1986) 187 Cal.App'3118, 120.), oasking if the person would submit to

a search(People v. Profi(1986) 183 Cal.App'3849, 857, 87S880;

Florida v. Bostick(1991) 501 U.S. 429 [115 L.Ed389].), does not

necessarily constitute a detention, so long as done in a manner that a

reasonable person would have understood that he is under no obligation to

comply.

Asking a person to remove his hands from his po¢kéisn done for

of ficer,swvigafoautty)exhi biting a fAishow of
person) reasonably mi gmotndcessailygar e he ha
detention. People v. Franklin(1987) 192 Cal.App'3935, 941in re

Frank V. (1991) 233 Cal.App'31232.)

During a lawfulsearch, although commanding a person to show

hi s h a measingiulsntederefice wi t h a personds f
and thus tseazuwnifoal lpwrRowtes of t he
Amendment, it idemisimig hs @i iur e that, wher
with the need for @olice officer to protect himself, it is allowed

under theConstitution. (United States v. Ensli®9™ Cir. 2003)

315 F.311205, 12101227.)

Ano f f i cgeestdogdefandand take his hands out of his
pockets did not constituterourth Amendment sazure wherehe
officer madethe request i polite and conversation@nerather
thanasan order for him to show his handdJnited States v. De
Castro(3d Cir. PA, 2018) 905 F3676.)

A consensual transportaticio the police station is not necasy a
detention. If re Gilbert R.(1994) 25 Cal.App41121.)

Inquiring into possible illegal activity A consensual encounter does not
become a detention just because a police officquires into possible
illegal activity during an otherwise uniimidating conversation. United
States v. AyorMeza(9" Cir. 1999) 177 F81130.)
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Displaying a badgeor everbeing armegdabsent active brandishing of the
weapon, will not, by itself, convert a consensual encounter into a
detention. United Statew. Drayton(2002) 536U.S. 194 [153 L.Ed"?

247).)

Contacts on busess long as conducten a noncoercive manner, doot
automatically become a detention despite the relative confinement of the
bus. {United States v. Draytarsuprg Florida v. Bostidk, supra; see

below.)

During afiknock and talk &ontacting a person at the front door of their
residence, done in a n@oercive manner, is not a detentioklnited
States v. Crapsg©™ Cir. 2007) 472 F8 1141, 11451147.)

Drawing a person out dfis residencéy simply knocking at the

door and then stepping to the side for purposes of insuring the

o f f & gafety: 8lo detention when the officers then contacted

him outside. (People v. Col{2004) 118, Cal.App21404, 1411;

AThe of faotdrasvitheir weapahs. r{Defendant) was not

surrounded. No one stood between (defendant) and the room door.

Noone saidthat (defndant ) was not free to | e

Entering the def ehahapenodwmloctedi veway,
gate to a low, chaifink fence, to contact and talk with (consensual

encounter) a subject observed working in the driveway (apparently

stripping copper wires from an aonditioner), even if that area is

considered to be part of the curtilage of the residence, is not illegal.

(Pele v. Lujano(2014)229Cal.App.4"175,182185 A ( T) he

officers exercised no more than the same license to intrude as a

reasonably respectful citiz&érany doofto-door salesman would
reasonably have taken the same appr

T he i c o alig bfipdliae th¢usion into curtilage

depends on O6whether the officerd
with an attempt to initiate consensual contact with the

occupant s dd,attp.hedcitmgUnieed 0 (

States vPereaRey (9" Cir. 2012) 680 F81179,1188.)

It is an open, undecided issue, with authority going both ways, as

to whether it is | awkmwdkand@& an of fi
at other than the front door. The U.S. Supreme Court declined to

resolve the issue.Céarroll v. Carman(2014) 574 U.S. 18135

S.Ct. 348; 190..Ed.2" 311]; determining that the officer was
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entitled to qualified immunity in that the issue is the subject of
some conflicting authority.)

However, while declining to decide the correctness of the

generally heldpinion thata police officer, in making

contact with a resident, is constitutionally bound to do no

more than restrict his Amovement
porches and places where visitor
the Court cited a number of lowediral and state

appellate court decisions which have so held: Blgited

States v. Titemor&" Cir. 2006) 437 F.8 251; United

States v. Jame&™ Cir 1994) 40 F.” 850, vacated on

other grounds at 516 U.S. 102ited States v. Garcia

(9™ Cir. 1993) 997 F.? 1273, 12791280; andState V.

Domicz(2006) 188 N.J. 285, 302.Cérroll v. Carman

supra at pp. 1920.)

Following a Lawful Detention

Although defendant, driving a semi with an attached trailer, had
initially been detained when a higawpatrol officer initiated a

traffic stop of his tractetrailer and he pulled to the side of a
freeway, that detention had ended by the time defendant gave his
consent to search the tractaailer. The officer had returned
defendant 6s dnohe wasifeer tb gve, &nd dllawved
him to walk partway back to his vehicle when the officer asked for
consent to search his vehicl€hus, the request for permission to
search defendant 6s prolangetd di d not oc
detention Peoplev. Arebalos-Cabrera(2018) 27 Cal.App 8179,
183190.)

Consensual Encounters vs. Detentions Arrests

The Three Contact CategorieB 6 Pol i ce contacts with in
placed into three broad categoniasging from the least to the most
intrusive

Consensual encountetisat result in no restraint of liberty
whatsoever;

Detentionswhich are seizures of an individual that are strictly
limited in duration, scope, and purpoaed

Formal arrestsor comparable restraints on an individual's liyper
[Citations.] . . . Consensual encounters do not triggerth

124
© 2020 Robert C. Phillips. IArights reserved


https://advance.lexis.com/search/?pdmfid=1000516&crid=f6589a34-bb20-4613-be9e-9771ada4a23d&pdstartin=hlct%3A1%3A2&pdtypeofsearch=searchboxclick&pdsearchterms=2015+Cal.+App.+LEXIS+887&pdsearchtype=SearchBox&pdpsf=&ecomp=rtck&earg=pdpsf&prid=1779c08c-a822-4c11-be52-c05d847d683d

Amendmentscrutiny. [Citation.] Unlike detentions, they require

no articulable suspicion that the person has committed or is about
t o commi t(Peaplec. kirn (2615)®241 Cal.App246,

57; quotingln re Manuel G.(1997) 16 Cal.% 805, 821)

Factors to Consider

However, aconsensual encounteraybe inadvertently converted
into a detentionor even anarredhy fdany (or a combi na
the following: . . .

... the presence of several officers,
an officerdés display of a
. .. some physical touching of the person, or

... the use of language or of a tone of voice indicating that
compliance wit h tghtleecanpdlleadcer 6s r e
[ Ci t atlnre Manjeds., sufrg see alsdn re J.G.

(2014) 228 Cal.App2402, 408413.)

The Ninth Circuit Court of Appeals has added several other factors
to consider United States v. Washingtof®" Cir. 2007) 490 F.8
765,771-772, citingOrhorhaghe v. INS(9" Cir. 1994) 38 F.%

488, 494496.):

Whether the encounter occurred in a public or nonpublic
setting(nonpublic being more intimidating)

Whether the officers informed the person of his right to
terminate the encoust

A consensual encounter wilecome an unlawful arrei$tdone
without probable cause. (Seeited States v. Redlightnin®™
Cir. 2010) 624 F81090, 11031106, adding a consideration of
the act ofconfronting the defetant with evidence of hisudt.)

See alsdPeople v. Chamagué2019) 33 Cal.App8925, 9 2n9 : fi
contrast to a consensual encounter, a seizure is when an officer
restrains the individual's libgrtwhether by means of physical

force or by a show of authority.
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Examples

In United States v. Washingtof®" Cir. 2007) 490 F.8 765, the

Ninth Circuit Court of Appeal found a detention when two white

policeofficers had contact with thdark deendant late at night,

and then asked him for consent to search. The consensual

encounter, however, reverted to an illegal detention due to the

Aaut horitativeo manner of conductin
defendant back to the patrol car, having him puthisds on the

patrol vehicle while facing awayom the officer, during a

padown, with the second officer standing between him and his car.

It was also noted that the | ocal i F
Oregon) had published a pamphlet telling Afridamericans to

submit to a search when Aorderedo t
several instances @fhite police officers shootingldick citizens

during traffic stops.

While it is a crime to falsely identify oneself when lawfully
detained, peP.C. 8§ 1489, this section is not violated where (1)
the person is unlawfully detained, (@) where he is the target of a
consensual encounter onlyPeople v. Walke(2012) 210
Cal.App.4" 1372, 1392

Because defendant disdad a firearm prior tbeing takennto

physical custody, recovery of the gun was nbbarth

Amendmentvi ol ati on. Defendandt 6s momen
merely walking away from the officers instead of runrasghe

officers approaheddid not constitute submission. Until a person

isphys cal ly taken into custody, or su
authority, there is no detention(United States v. McClendof®"

Cir. 2013) 713.391211, 12141217 citing California v. Hodari

D. (1991) 499 U.S. 621 [113 L.Ed“690].)

A consensualmcounte developed int@n illegal detention (there

being no reasonable suspicion to believe defendant was engaged in
any criminal activity) at some point during the encounter, and
certainly upon asking defendant and his brother if they would sit

on the curb, beause of the number of officers present (four), a
consensual patdown, and the series of other accusatory questions,
so that by the time the officer asked for permission to search
defendant 6s backpack, t Hleeguhef endant
found in thebackpack, as a product of that illegal detention, should
have been suppressed in that the consent to search was involuntary.
(In re J.G.(2014) 228 Cal.App2402, 408413.)
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Asking a person to walk to the sidewalk, reasonably under the
circumstances urdstood for safety reasons, is not as intrusive as
telling him to sit on the curb, and does not (absent more) constitute
a detention. Asking him to verbally identify himself also is not a
detention. People v. Parrot{2017) 10 Cal.App.8485, 494.)

Specific Issues
Contacts on Buses
The United States Supreme Court has repeatedly ruled that law
enforcement officers checking buses for immigration or drug

interdiction purposes aretdetaining the passengers when the
of ficers do questioneafanindividaah askita s k

examine the individual 6s i dentifica
search his or her luggage so long as the officers do not convey a
message that compliance with their

that the contact tookigce in the cramped confines of a bus is but
one factor to consider in determining whether the encounter was in
fact a detention. Hlorida v. Bostick(1991) 501 U.S. 429 [115
L.Ed.2" 389]; United States v. Drayto(2002)536 U.S. 194 [153
L.Ed.2"242])

However, theNinth Circuit Court of Appeaheld to the contrary in

a similar circumstance, without attempting to differentiate the facts
from Bostick (the case being decided bef@eayton), finding that

the officers should have informed passengerstkiegt were not
obligated to speak with the officerdJr(ited States v. Stephens

(9™ Cir. 2000) 206 F8914.)

The Supreme Court iDrayton, supra however, has specifically
held that it is not required that officers inform citizens of their right
to refuse when the officer is seeking permission to conduct a
warrantless consent seardftunited States v. Draytarsupra)

Note It is questionable wheth&tephengs good law in light of
BosticandDrayton.

Otherccui t s have upheltdosnyohfani@bumg itr

lawful. (E.g., sedJnited States v. Wisgs" Cir. TX 2017)877
F.39209)
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Flight:

Rule Thelongst andi ng rul e Higltalond ways bee
without other suspicions circumstancesyassufficient to justify a
detertion. (People v. Souzf1994) 9 Cal.# 224))

A vehicle driverds apparent atte
when there is no legal justification for making a traffic

stop, is not illegal in itself in that the driver is under no duty

to stop. [iberal v. Estrada(9" Cir. 2011) 632 F8 1064,

1078.)

Note If a person may walk away from a consensual
encounte(SeePeoplev. Thomas(2018)29 Cal.App.5"
1107,1117), he or she may also leave at a full run. The
courts, state and federal, have consistdmdlg that this act,
by itself is not suspicious enough to warrant a detention.

Note Howevefadef endant 6s fl i ght may b
evidence against BhBwamnesstof tri al , s
guilt. 0 PLCAE27@ndCALCRIM No. 372. See
alsoPeople v Price(2017) 8Cal.App.8" 409, 454458,)

Exceptions

Flight, however, need not be ignored. The Supreme Court

has recognized thai 6 [ U] npr o v orknetidingf | i ght uj
thepolice..i s certainly suggestived o
can be t rpeiactieodu sa sb ebhsauvsi or 6 t hat
totality of t(bhigrictofiColanbienst ances. 0
Wesby et al(Jan. 22, 2018) _ U.S., [138 S.Ct. 577

199 L.Ed.?" 453, citing Illinois v. Wardlow (2000) 528

U.S. 119, 124125 [120 S.Ct. 673; 145 LcE2" 570].)

Aln fact, o6édeliberately furti
the approach of . . . law officers are strong indicia of

me n s rDés@ict @f Golumlgia v. Wesby et al.

suprg at p. __; citingSibron v. New YorK1968)

392 U.S. 40, 66 [88 S.Ct. 18820 L.Ed.?9917].)

Also, the U.S. Supreme Court hiasvered the bar a little
by holding that flightfrom officers while in afthigh
narcotics areais sufficient in itself to justifya temporary
detention (and pebwn for weapons).ll{inois v. Wardlow
(2000) 528 U.S. 119 [145 L.E4?570].)
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Flight of two people is more suspicious than one. Added to
this the fact that there appeared to be drug paraphernalia on
a table where the two persons had been sitting and that
defendant was carrying somethinchis hand as he fled,

was held thathe officer had sufficient sonable suspicion

to detain them (People v. Britton(2001) 91 Cal.App.4
1112,11181119.)

Stopping, detaining, and patting down a known gang
member, observed runnitigrough trafficin a gang area
while looking back nervously as if fleeing from a crime (as
eithe a victim or a perpetrator), was held toladeful. (In

re H.M. (2008) 167Cal.App.4" 136.)

Observing defendant drthree others running down the

street, carrying rudimentaweapons (i.e., a brick, rock and

pat of alamp)n a gang areavith defendant being

recognized as a member of that gang, with one of the
subjectHeygel bibemnfiheamet her point
the street, was sufficient probable cause to arrest th

subjects fo possession of a deadly weagonthe purpose

of committing an assault, petC. § 12024nowP.C. §

17500. (In re J.G.(2010) 188 Cal.App21501.)

Tossing an unknown object over a fence during a foot
pursuit, particularly when this oecs immediately after
defendant had been seen in a vehicle that had refused to
stop, and which defendant abandoned during a high speed
pursuit, is sufficient to justify a detentionPdople v.
Rodriguez(2012) 207 Cal.App21540, 1543.)

Flight, when canbined with grabbing his front pants pocket

while in a highcrime area, provided sufficient reasonable
suspicion to justify defendantds
weapons which resulted in the recovery of a firearm. Also,

no detention occurred when thiicers initially chased

defendant who fled from the attempted contathited

States v. Jete6™ Cir. 2013) 721 F.8 746, 750755.)

Flight of a person who is subject to a lawful detention, thus
avoiding a statutory requirement that he identify hifnse
required under Nevada law), is probable cause to arrest
him. (United States v. Williamg™ Cir. 2017) 846 F.8

303, 316312; discussing the interplay of Nevada statutes
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N.R.S.88 171.123nd199.280 which, together, make it
an arrestable offense for a lawfully detained individual to
refuse to identify himself.)

There was no detention under circumstances when

defendant fled from an officer, where the officer had not

yet objectively communicated the udehes official

authority to restrain defendant
arm because prior to that the officer had acted on his own,

he had not touched his weapon, he had not touched

defendant, and he had not given any orders or made any

threats even ttugh defendant had stopped when the officer

called his name(United States v. Belin(1* Cir. Mass.

2017) 868 F.8 43)

However, the rule ovardlowhas it limists: In a similar
situation, easonable suspicion wasind to bdacking

under theFourth Amendmentfor aninvestigative
detenti on wamneregeseheetbyedaydightnnt 6
an area frequented by a street gang, absent any reports of
criminal activity at that time, did not provide sjifec,
articulable grounds taugtify his detention. The detaining

o f f Btestimody that defendant had béemlking

brisklyo did not establish that defendant had fled from other
officers investigating the gang.vénif de f ®quidkant 0
pace could beharacterized as flight, it did not justify
detention because it was ritieadlong flighd as described

in thecase law on wikh the prosecution relie@ecause

the detention was unlawful, as was a subsequent search of
deferd a B tesidence, all evideahad to be suppressed
pursuant td®.C. 8§ 1538.5 including illegal drugs and
statements(People v. FloregAug. 2019) 38 Cal.App 8

617)

Defendant 6s i mmedi ate atstempt t o
who had just arrived at a per son
warrant, where the officers feared that if defendant were

able to get out atheir sight (as he walked towards tresar

of the housg he might draw a weapon or warn the

occupant of the officeém r r i val , al I occurring
crimeo area, Gdeterionfindéudondef endant
observing sever al kd)patdeve fihooked

for weapons. The fact that the officers did not observe
defendant committing any criminal activityd notaffect
the reasonableness of their suspiciofi@sy v. Ohioonly
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requires a reasonable suspicion supported by articulable

facts that criminal activity fAma
certainty that a crime is being committedin{ted States v.

Darrell (5" Cir. 2019) 945 F/8929.)

Chasing the Suspect

Trying to catch a person who runs from a consensual
encounters nota constitutional issuentil he is caught. A
person isnotactually detained (thus riéourth
Amendmentviolation) until he is éher physically
restrained or submits to an offi
(California v. Hodari D.(1991) 499 U.S. 621 [113
L.Ed.2"6 9 0 threatefiing an unlawfuletention 6 by
chasing a person with whom a censual encounter is
beingattempted,s not a con#tutional violation in itself.
See alsdJnited States v. Smitte" Cir. 2011) 633 F.8
889.)

Actions taken by the subject being chased, such as
dropping contraband prior to being caught, wilbbserved
by the pursuing officerjustify the detention once the
subject is in fact caughi{People v. Rodrigue@2012) 207
Cal.App.4" 1540, 15431544.)

Defendant who refused to submit to an illegal,
suspicionless detention, physically threatening the officer
before fleeing, could lawfully bermested upon the making
of the threat. Therefore, arresting him after a foot pursuit
was lawful. United States v. Caser¢8™ Cir. 2008) 533
F.391064 1069)

Defendant discarding a firearm as officers were attempting

to (arguably) illegally arrestiim, did not require the

suppression of the firearm in that when the gun was

di scarded, defendant had not yet
Asubmittedod t o tFouehAomendmeote r s . Th
was not yet implicated.Upited States v. McClendog®"

Cir. 2013) 713 F.8 1211, 12141217.)

The Courtnotedthat e i t her tregoramdant 0s
hesitation, n oafirearrn whileo f f i cer 6 s
telling hm he was under arrestltersthe rule of

Hodari D. (Id., at pp. 12161217)
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Photographic and Videotape Eince

fi(T)he police surveillance and photographing of defendant
entering and exiting the dregff point is not a subject dfourth
Amendment protection since defendant knowingly exposed his
wher eabout §edplev. daul2003530 6al.4 342,
384-385.)

Membership in a street gang is not in and of itself a crime. (See

P.C. 8 186.22 The practice of stopping, detaining, questioning,

and perhaps photographing a suspected gang member, based solely

upon the personoés s isdlggal.cReept gang me
v. Green(1991) 227 Cal.App3692, 699700.)

Stopping and detainingang memberfr the purpose of
photograping them is illegal withoutireasonable suspicion of
criminal activity. Merely being a member of a gang, bseif, is
neither illegal norcause to detain(People v. Rodrigue@993) 21
Cal.App.4" 232, 239.)

TheRodriguezcourt noted that; HAWhil e t
stopping and questioning all suspected gang members) may

serve the laudable purpose of preventing crims, it i

prohibited by thd-ourth Amendment. old., at(p. 239;

citing Brown v. Texag1979) 443 U.S. 47, 52 [61 L.Ed%

357, 363].)

AVideo surveillance does not in its
expectation of privacy. Videotaping of suspects in public places,

sweh as banks, does not violate fraurth Amendment; the

police may record what they normally may view with the naked

eye. ( OnitédStateso.nTpketd"] Cir, 1991) 923 F.¥

665, 667.)

However, in a place where a person has a reasonable

expecat i on of privacy, to videotap
authorization (i.e., a search warrant) is illegadl.,(at pp.

675677.)

SeeP.C. 8§ 632 lllegal eavesdropping on confidential
communications. However, a hidden security video camera that
takes pitures, but with no sound, it a violation ofsection 632

but only because of the lack of a sourdording capability.

(People v. Drennar{2000) 84 Cal.App.41349; specifically
disagreeing with the earlier caseR#ople v. Gibbon§l989) 215

132
© 2020 Robert C. Phillips. IArights reserved



Cal.App.3% 1204, which held that surreptitiously video recording
acts of sexual intercourse violat8®32 referring to sexual
Il ntercourse as a Horm of Acommuni ca

A warrantless videotape surveillance in the mailroom of a hospital,
opentosome 800 hasg al empl oyees but not of
private workspace, did not violate
privacy and was therefore lawfulUigited States v. Gonzalg¢@"

Cir. 2003) 328 F/8543))

The Fourth Amendment's protections do not extend to

information that a person voluntarily exposes to a government

agent, including an undercover agent. A defendant generally has

no privacy interest in that which he voluntarily reveals to a

government agent. Therefoegovernment agent may make a

secretaudiovi deo recording of a suspect 0:¢
suspect 6s own hwidee recoringd, madewithe audi o
the consent of the government agent, do not require a warrant.

(United States v. Wahchumwa®" Cir. 2013) 710 F8 862, 866

868;an investigation involving the illegal sale of eagle featheder

theBald and Golden Eagle Protection Ac{16 U.S.C § 668(a)

and theLacey Act (16 U.S.C. §8271(a)(1)& 3373(d)(1)(B))

See alsdMaryland v. Macon(1985) 472 U.S. 463, 47471

[86 L.Ed.293 7 0 Jrhe use @f undercover officers is

essential to the enforcement of vice laws. (Citatim)

undercover officer does not violate theurth

Amendment merely by accepting an offer to do business

that is freely made to the public. A government agent, in

the same manner as a private person, may accept an

invitation to do business and may enter upon the premises

for the very purposes contemplated bgythoc cupant . 0O

The Court further noted that the fact that the technology is
not generally available to the public, and is more intrusive
than mere audio surveillance, is irrelevant toRbarth
Amendmentanalysis. Id., at p. 868.)

However the warrantlss installation of aidden video
camer a i 8home, Raviagut®petating after the
informant leaves the premises, iB@rth Amendment
violation. (United States v. Nerbg®th Cir. 2000 222
F.39597, 604, fn. 5United States v. Wahchumwah
supra., at p. 867.)
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A private citizen has Rirst Amendment right to videotape public
officials (i.e., police officers) in a public place. The arrest of a
citizen for doing this, charging him with a Massachusetts state
wiretapping violation, violated the i t i Firg andFourth
Amendmentrights. Glik v. Cunniffe (1% Cir. 2011) 655 F.8 78,
82-84.)

See alsdurner v. Driver (5th Cir. 2017) 848 F'3678, where it

was held that at least until the decision in this case, whether or not

theFirst Amendmentpr ot ect s a personé6és right
was an undecided issue in the Fifth Federal Circuit [Texas],

providing the officers with qualified immunity when they detained

him and took his video camera. However, arresting him was

clearly aFourth Amendmentviolation for which the officers

were not entitled to qualified immunity.

In a trial for reckless drivinghe Fourth Amendment did not

require suppression of evidereebt ai ned from def endan
dashboard camerghich was seized following a collen betwen

his vehicle and a shelettardefgndahte . The
was driving recklessly was supported by friction marks at the

scene Al s o, helrefehataléfdndant enight seek to

destroy the evidence was supported by his experidaaling with
high-performance cars with dashboard camerase Tdct that

defendant removed the camera and placedhis backpack, and

d e f e rs Hesitaricyoto provide the camesapported the

of ficerds belief on t hseikureiofssue, | us
the camera pending the obtaining of a search warrant to search it.

(People v. Tran(2019) 42 Cal.App51.)

On the issue of the constitutionality of the immediate

seizure of aaftberCoumtnatedthe d as h
following: 6fAA $essuira@trssive tF
(United Statesv. Payton(9th Cir. 2009 573F.3% 859,

863) ... .Whereasasearchmplicatesap e r srghttd s

keepthe contentsf his or herbelonginggrivate,a seizure

only affectstheirright to possessghe particularitemin

guestion(Segurav. United Stateg1984)468U.S. 796,

806,104 S.Ct. 3380,82L.Ed.2""599) . . .. Consequently,

the police gnerally have greater leeway in terms of

conducting a warrantless seizure than they do in carrying

out a warrantless search. The United States Supreme Court

has o06frequently approved warrant
. for the time necessary to secun@arant, where a
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warrantless search was either held to be or likely would
have been i mbp.e)ldnatp.8) bl e. 6 (

S e ®etdntions (Chapter 3, below.

Se e ¥itlestapingiandPhotographing o n d baw 0
Enforcement TechnologyChapter 11)below.

Knock and Talks Where the officedoes notave probable cause prior to

thecontact (thus, he is not able to obtain a search warrant), there is no
constitutional i mpedi mentkndclbanc onduct i n
talk; De.,making contact wh the occupants of a residerateheir front

doorfor the purpose of asking for a consent to eatel/or to question the

occupants (United States v. Cormigi@™ Cir. 2000) 220 F.81103.)

State authority similarly upholds the practic®ed@ple vColt
(2004) 118, Cal.App21404, 14101411.)

Contacting a person at the front door of their residence, done in a
nor-coercive manner, is not a detentioklnited States v. Crapser
(9™ Cir. 2007) 472 F81141, 11451147.)

See alsdPeople v. Michae(1955) 45 Cal.? 751, at page 754,

where the California Supreme Court
unreasonable for officers to seek interviews with suspects or

witnesses or to call upon them at their homes for such purposes.

Such inquiries, although courtedyisnade and not accompanied

with any assertion of a right to enter or search or secure answers,

would permit the criminal to defeat his prosecution by voluntarily

revealing all of the evidence against him and then contending that

he acted only in respongean implied assertion of unlawful

aut hority. o

The key to cothkmekewdtalkg whbkawfbkeraéa is
articul abl e suspi ci oninvestigatve can be u
detenton 6 i s whet her fAa reasonabl e per
disregn d t he police and go about his b
no articulable suspicion is required to merely knock on the
defendant 6s door and inquire of hin
consent to searchPéople v. Jenkin§2004) 119 Cal.App4
368.)
But seeUnited Statsv. Jerez(7" Cir. 1997) 108 F.8 684, where
a similar situati omvestigaBve hel d t o con
detention 0 t hus radiculablerreasorgpbleasospidion t o
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be lawful, because the officers knocked on the motel rcmon id
the middle of the night continually for a full three minutes, while
commanding the occupants to open the door.

An ot her whknsleand takvof wmihefr e of fi cer s con
press the defendant for permission to enter his apartment after his

denial of any illegal activity, converted the contact into an unlawfully
Afextendedod detention, causing the C
consentto-search was the product of the illegal detention, and thus

invalid. (United States v. Washingto@®" Cir. 2004) 387 F.%

1060.)

The information motivating an officer to conduct a knock and talk
may be from an anonymous tipster. There is no requirement that
officers corroborate anonymous information before conducting a

knock and talk. Reople v. Riverg2007) 41 Cal.4' 304.)

The United States Supreme Court has found it @anbepen,

undecided issue, with authority going both ways, as to whether it is

| awful for an knbckandtaltda dto a@tomelru ctt h an
front door the Court decliningo resolve the issue.CQarroll v.

Carman(2014) 574 U.S. 18135S.Ct. 348; 190..Ed.2" 311;

determining that the officer was entitled to qualified immunity in

that the issue is the subject of some conflicting authority.)

However, while declining to decidbe correctness of the

generally held opinion that police officer, in making

contact with a resident, is constitutionally bound to do no

more than restrict his Amovement
porches and places where visitor
the Court cited a number of lower federal and state

appellate court decisions which have so held: Blgited

States v. Titemor&" Cir. 2006) 437 F'8 251; United

States v. Jame&™ Cir 1994) 40 F.” 850, vacated on

other grounds at 516 U.S. 102nited States v. Garcia

(9™ Cir. 1993) 997 F.#' 1273, 12791280; andState v.

Domicz(2006) 188 N.J. 285, 302.1d(, 19-20.)

Conducting a fiknock and talko to as
strong odor of marijuanaoted during a prior contaatas upheld

as reasonable, the Court notingthadt i s conduct f el l s
within the scope of t(UOmtediStatesc k and t
v. White(8" Cir. MO 2019) 928.39 734)
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Chapter 3
Detentions

General Rule A police officer has the right to stop and temporarily detain

someone for investigat ieasonableBuspicailv er t he of
some criminal activity isfoot and that the persovas . . .is, . . . oris about to be

involved in that criminal activity. (Terry v. Ohio(1968) 392 U.S. 1, 278B S.Ct.

1868;20 L.Ed.2%889, 909] People v. Walkef2012) 210 Cal.App21372,

1381 (United States v. Wilims(9th Cir. 2017) 846 F'3303, 308310, People

v. Parrott(2017) 10 Cal.App 8485, 492, 494195 Peoplev. Fews(2018) 27

Cal.App.5" 553, 559

Of ten r ef derryxetdo (Beedbha@mas vaDillard(9th Cir.
2016) 818 F.¥ 864, 875.)

A D entt @ o nseizur@g ofan individual which are strictly limited in
duration, scope and purpose, and whicyre undertaken by the police

fif there is an articulable suspicion that a person has committed or is about
to commit a crime® {Peoplev. Gutierrez (2018) 21Cal.App.5" 1146,

1153 quotingWilson v. Superior Cour{1983) 34 Cal.8 777, 784)

A[ T] o justify an investigative stop or
apparent to the officer must include specific and articulable facts causing

him to suspect that (1) some activity relating to crime has taken place or is

occurring or about to occur, and (2) the person he intends to stop or detain

is invol ved Peopley. Thamas(20t8)2b@al.Apps' o (
1107,1115); citing In re Tony C (1978) 21 @l.3° 888, 893 People v.

Souza(1994) 9 Cal.% 224, 231 andTerry v. Ohio(1968) 392 U.S. 1, 30

[20 L.Ed.2'9889;88 S. Ct. 186B)

But the other si de oFRourthAmesdmenbi n di ct at
protects t hepletobdsgchre in their persbons . . pagainst
unreasonabl e searches aw3Cosi zuresodo by
amend.lV. O0This inestimable right of pers
to the citizen on the streedf our cities as to the homeowner closeted in

his study to di spdhenaoviDillargssiprasaecr et af f
p. 874; quotingrerry v. Ohiq supra at pp. 89.)

I n perhaps an understatement, it ha
interaction betweaea peace officer and a person suspected of

commi tting a cr Peomev.Quck(Bd8)5 a game. 0O
Cal.App.8" 1006, 1008; chastising a detained defendant for
attempting to create his own A6do i
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by throwing his jacketontaining a controlled substance into his
vehicle, along with the car keys, and locking the door.)

The officerdés belief that two subje
domestic violence by itself is insufficient to justify a detention and

a frisk for weapongabsent some other facts indicating that at least

one of the subjects is armedihpmas v. Dillard supra at pp.

875886; but see dissent at pp. 8321, arguing that the fact alone

that domestic violence is involved, given the dangerousness of

domestic violence incidents, is sufficient to justify a patdown for

weapons.)

Nor di d t hecosnupslipieacntcoes wiotnh t he o
illegal order to submit to a frisk make the subsequent
continued detention lawful.ld, at p. 889.)

Also, merely being present tiie scene of some unexplained police

activity, being observed opening a garage door, appearing to be

surprised, and wearing baggie clothing with the pockets apparently
being Afull of 1t dewgstoongm@& | d not t o
patdown of the defendand s ¢ | Unitet Stateg v. JotoY

Cir. 2017) 871F.39 852, 861)

A A& person is seized by the police and thus entitled to challenge the

government's action under theurth Amendmentwh en t hebyof fi cer ,
means of physical force or shodvo a u t heominatds pr,regtrains his
freedom of movement, J[citation] Ot hrou
[citation].&® Peoplev. ArebalosCabrera(2018) 27 Cal.App.8179, 186;

quotingBrendlin v. California (2007 551 U.S. 249, 254 [168 L.Ed2

132 127 S.Ct. 2400])

Note Detentions are sometimes refertedn the case law as simply
finvestigative stop 0 p ar t the faderal courts. (Bégnited
States v. Kin{9™ Cir. 1994) 25 F."§ 1426; andUnited States v. Summers
(9™ Cir. 2001) 268 F8683.)

Purpose

A detention is allowed so a peace officer may have a reasonable amount of

ti me t o i nv e possiblg mioleementimpam actua ord s
perceived criminal act, allowing the officer to make an informed decision
whet her to arrest, or to release, the

must be temporary and last no longer than is necessary to effébeiate
purpose of the stop. Similarly, the investigative methods employed should
be the least intrusive means reasonably available to verify or dispel the
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of ficerds suspi ci onlnredntonioB.(2€08)t peri od
166 Cal.App.4' 435, 440.)

Show of Authority

fAidn situations involving @how of authority a per sonn i s sei zed
view of all of the circumstances surrounding the incident, a reasonable

person would have believed thathew not fr ee to | eave, 6C¢
0 @therwise terminate the n ¢ o u oYditagion)) and if the person

actually submits to the show of authority [citati@].ltalics added;

Peoplev. ArebalosCabrera(2018) 27 Cal.App.8179, 186; quoting

People v Brown (2015) 61 Cal.# 968, 974)

AA detention occurs when an officer in
restraint or initiates a show of authority to which an objectively reasonable

person innocent of wrongdoing would feel compelled to submit, and to

which such a per s dPeopliewlLinhh @01%) 244 ub mi t s. o
Cal.App.4" 46, 57; see alsBeople v. Parrot{2017) 10 Cal.App.5485,

492))
AA seizure of the person occurs O6fAwhen
physical force estrainsthedibert}:mﬁapersmmtoorityé r

wal k a wRegplewThamas(2018)29 Cal.App.58" 1107, 1112
1113); citing People v. Douglag2015) 240 Cal.App2855, 86Q which
in turn quotedPeople v. Ceil§2004) 33 Cal. 667, 673 seealsoPeople
v. Brown (2015) 61 Cal.# 968, 976977)

Blocking a vehiclan, in which defendant was a passengétt) two

police car s c oshawiofiatthorithe st os udfef e nt i deenfte niid a
have been detainedUitited States v. HestdB™ Cir. NJ2018)910F.3¢

78; the Court ruling that the deteoti was lawful given the suspicious

circumstances of being parked illegal outside a liquor store where the

officers knew drug dealing to be common.)

Al t hough Aconsensual encounters presen
do not r eqgui rwhenthe sfticerfby means of physical . . 0
force or show of authority, has in some way restrained the liberty of a
citizen, 6 the officer effects a seizur
under theFourth Amendmentto theUnited States Constitution 0

(People v. Browr(2015) 61 Cal.% 968, 974, where the officer pulled his

patrol car i n behi otdated Hisemealgertyeights,ant 6 s ¢
quotingFlorida v. Bostic(1991) 501 U.S. 429, 434 [115 L.Ef389],

the Court held that the stop wagported by a reasonable suspicion.)
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S e ©vefwhelming Show of Forced  u Imdicators ofiaArres, 0
below.

Standard of Proof fiReasonable Suspicion

S e ®Reafionable Suspicipnd  u Stahdards df Propf0 uhhéer
Fourth Amendment United States @nstitutioo ( Chapter 1), abo\

Al n cont rblwntarrestoan iavestigatbry stop need only be
justified by r eSabivrCiyniSen Dego@®kCir.ci on. o (
May 24, 2016) 823 F'31223, 1232see also p. 1235

A T Heurth Amendment protects against unreasonable searches and
seizures.|y.S. Const., 4th Amend.Terry v. Ohiq suprg 392 U.S. at p.

8. ) ddleAtion is reasonable under Bmurth Amendment when the
detaining officer can point to specific articulable facts that, considered in
light of thetotality of the cicumstances, provide some objective
manifestation that the person detained may be involved in criminal

act i Weoplyv. ouzfl994) 9 Cal.® 224,231 ....) Such

fireasonable suspici@rcannot be based solely on factors unrelated to the
defendantsuch as criminal activity in the area. (3&aois v. Wardlow
(2000) 528 U.s. 119, 124 . . . J[indiuvwvi
criminal activity not alone sufficient to support reasonable suspicion he or
she i s commi tPedplevgCasare£2016)62Gal. 4 Ba3, (
837-838.)

AThere are two different bases for det
probable cause to arrest: (1) reasonable suspicion to believe the individual

is involved in criminal activity Terry v. Ohio(1968) 392U.S. 1, 3631

[20 L.Ed.2'9 889, 88 S.Ct. 186Band (2) advance knowledge that the

individual is on searchable probation or pardheré Jaime P.(2006) 40

Cal.4" 128, 136, 139 . . .People v. Reyed 998) 19 Cal.# 743, 754 . . .

)0 (Peoplev. Douglas(2015) 240 Cal.App2855,863-873)

S e &ouith Waiver Searchesd b el ow.

AA detenti on i sFourth Arseadmanbwhenthrender t he
detaining officer can point to specific articulable facts that, considered

light of the totality of the circumstances, provide some objective

manifestation that the person detained may be involved in criminal

activity. deople v. Suff2014) 58 Cal.% 1013, 1053; quotin§eople v.
Hernandez(2008) 45 Cal.# 295, 299 see alsdeoplev. Fews(2018) 27

Cal.App.8" 553, 559560)
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An officer fAimay O6draw on their own exp
make inferenceBom and deductions about the cumulative information
available to them that Ami gPedplewel | el u
v. Parrott(2017) 10 Cal.App. 8485, 495))

Al 't hough Aconsensual encounters presen
donotrequie justification . . . Owhen the
force or show of authority, has in some way restrained the liberty of a
citizen, 06 the officer effects a seizur
under theFourth Amendmentto theUnited States Constitution 0

(People v. Browr(2015) 61 Cal.% 968, 974 where the officer pulled his

patrol car i n behi otidated Hisemealgertyelights,ant 6 s ¢
quotingFlorida v. Bostic(1991) 501 U.S. 429, 434 [115 L.E&389],

the Courtheld that the stop was supported by a reasonable suspicion

A[A]n investigative stop or detention predicated on mere curiosity, rumor,
or hunch is unlawful, even though the officer may be acting in complete
good flare Tohy. C)1978] 21 Cal.®8 888,893;(Peoplev.
Thomas(2018)29 Cal.App.5" 1107,1115); fiA vague description does

not provide reasonable suspicion to stop every person falling within that
vague description.. . A more detailed description, including such
characteristics as ageair or eye color, attire, height and build combined
with additional suspicious circumstances, might reasonably justify a
detention 0

Officers werelooking for someonaeportedasa male, black adult
wearingagray hooded sweatshirt and black parefendant

(presumably a Black male), who was the only one in the(dfea

to 80 yards from the complaining business) aln2ésthours later,
andwasfound by officersve ar i ng Abul ky c¢cl ot hi ng,
sweatshirt and bulky pants, as well as adkreakefjacket on top

of thatpin an area where there were a lot of homeless people. Add

to this that defendant was not reported to be doing anything illegal,
except to be iy)theCowtheldthgsiobp asser s
insufficient to constitute reasonablgspicion sufficient to justify a
detention or the subsequent patdow(ibid.)

The Courin Thomasd i d n ot gendrahdedcriptio( a )
combined with a close temporal and geographical connection
between the crime and the suspects, may justify a detentild., (
at p. 1116citing Peoplev. Conway(1994) 25 Cal.App.4 385,
390[detention lawful where stop occurred within two minutes of
receiving report of a burglaryPeople v. Lazani$1989) 209
Cal.App.3° 49, 54[detention lawful stop occurred within moments
of burglary report]andPeople v. McCluskg (1981) 125
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Cal.App.3° 220, 223[lawful detention description included

height, race, facial hair, approximate age and general clothing, stop
conducted within fiveminutes of report of robbery]. However, in

Thomas defendant was not ctatted untilalmost2%2 hours after

the 91-1 call to the police department, and was found sodn®

80 yards away from whe he was reported to have been, in an area

with fAsignificant foot traffico in

However ordering a personub of his house with only a reasonable
suspicion to believe that he might be involved in criminal activity, and to
back up as he did so, holding onto him (albeit without handcuffs) with his
hands behind his back while asking for his consent to searckrisism

was illegal. Full probable cause was necessdtgofgle v. Lujanq2014)

229 Cal.App.# 175, 185189 The subsequent consent to search his

person and his house was the product of that illegal detention and invalid.)

A Reas onabl existavbhes aniofficerasrawade of specific,
articulable facts which, when considered with objective and reasonable
inferences, form a basis fparticularizeds u s p i qUnited Stdies v.
Landeros(9" Cir. 2019) 913.39 862, 868; quotingnited States v.
Montero-Camargp (9™ Cir. 2000) 208 F.81122, 1129

There was insufficient reasonable suspicion to justify a detention merely
by defendant being parked at the side of the road with his rimgslabut

not headlights, were illuminateqPeople v. Kidd2019) 36 Cal.App8

12, 2323.)

Veh. Code §2440@a)pr ovi des t hat a motor vehi
equipped with not more than two foglampsttimay be used with,

butmay notbeusedi substituti dmsnod,f, headl am
however, a violation to use only fog lamps while parked. {&de

Code § 24400(h)requiring lighted headlamps waia vehicle is
ARoperated daoringcbemknesaealpddt her, or

The detentiorof a 74year old female resident of a mobile home for one
hour while executin% a search warrant was held to be reasoriiigét (
v. City of Manteca9™ Cir. 2019) 944F.39 1061, 1069

TheFourth Amendment was held to require suppression of drug

evidence where a U.S. Customs and Border Protection agent did not have

sufficient reasonable suspicion for a traffic stop based on the facts that

defendant wasrd/ing in a known drug trafficking corridor in a vehicle

that had crossed the U-Blexico border a week earlier and that she

slowed and moved over behind the agent after he pulled alongside her
vehicle in an unmar ked c ar deferdéaniV) hen t h
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It was his conduct that | ooked suspici
theCust oms and Bor der Reveathoegbbasedon agent 0
training in Abehavior analysiso and ex
stopping a vehicland searching.it(People v. MendozéFeb. 5, 2020)

Cal.App.8" __ [2020 Cal.App. LEXIS 90].)

Test Generally, @erson is detained ifr@easonable personn t he suspectos
shoesunder the circumstances, would have known that he or she is not free to

leave. (People v. Rio$2011) 193 CaI.App.t2584, 592 People v. Walke(2012)

210 Cal.App.# 1372, 1382People v. Parrot{2017) 10 Cal.App 8485, 492)

Howevef courts also consider the reasona
under the circumsteces, and may find a detention qrdgspite the

suspectbs reasonabl e b ePkopleV. Pistd€rat he i s
(2006) 138 Cal.AppA1395, 1406, below.)

The fact t hatnotéseirureavhen a neasanable persen

would feel frego leave do(es) not mean that an encoustarseizure just
because a reasonable person would not
A aimentionalacqui si ti on of physical control
when there is a governmental terminationreeiom of movement

through means intentionally appliecbUniteq States v. Nass¢@™ Cir.

2009) 555-.39 722 defendant stopg his vehicle on his own even

though Border Patrol agents had not intended to stop him. Resulting
observations, made beforefdndant was detained, were lawful.)

A det enseizaéh fi @r ap U rFpuwtls Anendment, andc e
occurs whenever a law enforcement officer, by means of physical force or
show of authority, in some way restrains the liberty of a citizEtorifa

v. Bostick (1991) 501 U.S. 429, 434 [115 L.E&'389, 398] People v.

Rios supra)

A T Hreurth Amendmentpr ohi bits oO6unreasonabl e
seizures6 by the Government, and it
investigatory stops of persons or vehiclest fiall short of

tradit i otatéd SatesrveAsviz(20d2) 534 U.S. 266,

273 [151 L.Ed.? 740, 749].)

I n situations involving a show of
in view of all of the circumstance
reasomble person would have believed that he was not free to

|l eave, 00600 or A6fot heB(piotthg t er mi nat e
Brendlin v. California (2007) 551 U.S. 249, 25255 [168

L.Ed.2'9142].), and if the person actually submits to the show of

=1 R 1}
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authorityd People v. Browr(2015) 61 Cal.% 968, 974 see also
Peoplev. Linn (2015) 241 Cal.App246.)

The California Supreme Court Brown explains the

analyticalsequence depending upon the circumstances.

Citing United States v. Mendenhalt46 U.S. 544, 55{b4
L.EdZ29497], the Court held that a
view of all of the circumstances surrounding the incident, a

reasonable person would have believed that he was not free

to | eave. o0 |l f, however, the cir
the defedant to leave, such as whiee is a passengen a

bus (sed-lorida v. Bostic(1991) 501 U.S. 429, 43435

[115 L.Ed.29389, 398399] then thetestiwh et her fia
reasonable personwouldefé free t o decl in
requests or otherwise terminate¢ e n ¢ oAhentthe r . 0
suspect is the passenger in a motor vehicle driven by

another which is stopped by police, we must ask whether
Aany reasonabl e passenger woul d
police officers to be exercising control to the point that no

one inthe car was free to depart without police

p er mi s Brendlinv. Galiforrfia (2007) 551 U.S. 249,

254255168 L.Ed.29142]) The Court also compared the
circumstances such as describe@atifornia v. Hodari D.

(1991) 499 U.S. 621 [113 L.Ed690], where it was held

that a person who lawfulljunsfrom the police, there being

no reasonable suspicion which would have allowed for his

detention, a person is not actually detained (thusausth
Amendmentissue) until he is either physically restrained

or submits to an offilld,ear 6s aut ho

e th

pp. 975980.)
AA seizure of the perFwtmandvi t hi n t he me
Fourteenth Amendmentso c cur s when O6taking into ac

circumstances surrounding the encounter, the paticed uct woul d A ha
communicated to a reasonable person that he was not at liberty to ignore

the police presence and gBaugplhout hi s ©b
Texas(2003) 538 U.S626, 629155 L.Ed.?? 814, 819827.)

A person is not actually deteed (thus nd-ourth Amendment issue)

unt il he is either physically restrain
to detain him. California v. Hodari D.(1991) 499 U.S. 621 [113

L.Ed.2'6 9 0 threatefiing an unlawful detentipd by chasing a pe
upon whom a consensual encounter is attempted, is not a constitutional

violation in itself.)
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See alsdJnited States v. McClendo(®" Cir. 2013) 713 F.%8

1211, 12161217 where defendant was threatened with an
arguably illegal arrestesulting in himdisaarding a firearm. The
firearm was held to be admissible in that the officers had yet to

Atoucho defendant, nor had he yet 0
tossed.
AA person is seized by the police and
gover nment érsheFawth Amemimentwdhen t he of ficer
means of physical force or show of aut
freedom of mov e Bemlln.v.&alifoi@ia(R08%) 55b ns ) o (

U.S.249[168 L.Ed.2% 132]; People v. Zamudig§2008) 43 Cal.% 327,
341-342 Nelson v. City of Davi$9th Cir. 2012) 685 F.8 867, 875

Burden of Proof
ltisth e p r o s bucdanttd poovéhat the warrantless search or
seizure was reasonable under the circumstan(@sople v. Williams
(1999) 20 Cal.% 119 130 Peoplev. Thomas(2018)29 Cal.App.5" 1107,
1114)

Factors

Factors to consider when determining whether a person has been detained

include:
1 The number of officers involved.
1 Whether weapons were displayed.
1 Whether the encounter occurred in alpgubr nonpublic setting.
T Whet her the officersdé officious or

imply that compliance would be compelled.
1 Whether the offices advised the detainee of his right to terminate
the encounter.

(Orhorhaghe v. INS(9" Cir. 1994) 38 F.%8 488, 494496; United
States v. Washingto(®™ Cir. 2004) 387 F.§ 1060, 1068 (United
States v. Browr{9" Cir. 2009) 563 F.8 410, 415 People v.
Davidson&ZOlG) 221 Cal.App.# 966, 972n re J.G. (2014) 228
Cal.App.4" 402, 409410, Peoplev. Arebalos-Cabrera(2018) 27
Cal.App.8" 179 186)

Note: United States vBrown, supra is also instructive in
how removing some of the above listed factors can convert
what appeared to be an arrest back into merely a detention
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or even a consensual encoungeg., putting the firearms
away, removing the handcuffs, telling the subject that she
was not under arrest, and then letting her return to her
apartment unaccompanied.

As analyzed by a California state court, the relevant factors include:

A threatening plice presence;

The display of a weapon by an officer;

The physical touching of the citizen approached;

The officerbés | anguage or voice ind
demands might be compelled.

= =4 =4 9

(People v. Walkef2012) 210 Cal.App21372, 1382.)

A Me o fsbncommunigated state of mind and the individualeeitizd
subjective belief are irrelevant in assessing whetlseizre triggering

Fourth Amendments cr ut i ny hRespleo ArebalosCabrdra 0 (
(2018) 27 Cal.App. 5179 186:187; quotingn re Manuel G.(1997) 16

Cal.4" 805, 821)

Alsob, fna polsadmoniti orr bheatogdisrae dr i ver i
important factor in th&ourth Amendment analysis. (See, e.dSlate v.

Green(2003) 375 Md. 595, 618 [826 A.2d 486Howe\er, because

courts must consider the totality of the circumstances in deciding whether

a detention has occurred, the presence or absence of this admonition is not
determinative if other factors show that a reasonable person would in fact

feel free to leaver otherwise terminate the encounter (or wotPeople

v. ArebalosCabrera supra at p. 188.)

On Appeal

On appeal, an appellateurt reviews reasonable suspicion determinations
de novo.(United Statew. RaygozaGarcia (9" Cir. 2018) 902 F.§ 994,

999; citing United States v. Valde¥ega(9™ Cir. 2013) 738 F.4 1074,

1077)

An appellate counteviews a d i sdfinding daf faatsdon r t 6

clearerror gi vi ng fAduel weowrhtt®s taand heef ftir
inferences drawn from those facts, defertimghe inferences

drawn by the district court and the officers on thensc@ot just

t he di s ¢factua findings (WnitédBtatey. Raygoza

Garcia, suprg citing United States v. Arviz{2002) 534 U.S. 266,

278[122 S. Ct. 744; 151 L.Ed'2740.)
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Patdown for Weapons During a Detention

A sfopandfrisk (where a patdown for weapons
detentia) is constitutionally permissible if two conditions are met:

1 The investigatory stop must be lawful; i.e., when a police officer
reasonably suspects that the person apprehended is committing or
has committed a criminal offense.

1 The police officer must esonably suspect that the person stopped
is armed and dangerous.

(Arizona v. Johnsor(2009) 555 U.S. 323 [172 L.Ed%694].)

AA police officer has a stpmwtectiop need t o
when on PBeapley. Bdrrot(@017) {0 CaApp.5" 485 495496;

a patdown for firearms was justified ©b
touching of a buldge in his sweatshard his physical resistence to being

detained)
S e €risksp  u nSkarchesfivith Less Than Probable Cause under
fiSearckes of Persors ( Chapter 8), bel ow.

Officer Safety

The plightof police officersandthedangersthey face on the stets are
not lost orthe courts:

A(E)ven when a police officer is ca
The judici arhyt Isyh osuelcdo nndo tg uéelsisgb an o
decision to conduct a O0stop and fri
entitled to protect themselves duri

necessity to which a right even as basic as that of privacy must

bow. To rule othewise would be inhumanely to add another

hazard to an already very dangerous occupation. Our zeal to fend

off encroachments upon the right of privacy must be tempered by
remembrance that ours is a government of laws, to preserve which

we require law enfe@emend live ones. Without becoming a

police state, we may stil/ protect
omi t tlem Richard G.(2009) 173 Cal.App@1252, 1255.)

A(L)aw enforcement officers may | awful
detentionisneeesary to determine the defendan
subject of a search warrant and related to the need of ensuring officer
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s a f e Peppled. Steelg(2016)246 Cal.App.4 1110, 11161117;
recognizing Aofficer safandotng as fna wei
People v. Glasef1995) 11 Cal.4 354, 365.)

Glaserinvolved the temporary detention of the defendant by
putting him on the ground and handcuffing him when he suddenly
showed up at a residence that the officers were just about to enter
to execute a search warrant. The detention was upheld as
necessary for officer safety under the circumstances.

Steela nvol ved the defendant s detent.
second vehicle that was caught bet w
another car thahe officers were attempting to stop late at night in

a dimly lit area. Finding that defendant had been detained, the

detention was upheld for officer safety reasons.

The U.S. Supreme Court has ruled that for officer safety purposes,
passengers a lawllly stopped vehicle may be ordered to exit the
vehicle. Passengelisy virtual of merely being present in a lawfully
stopped vehicle, are detainelfianything, the need to protect the safety of
the officers is even greater when he must deal with nharejust a lone
driver. (Maryland v. Wilson(1997) 519 U.S. 408 [137 L.Ed41]; see
alsoRuvalcata v. City of Los Angelg§™ Cir. 1995) 64 F.8 1323.)

Blocking a vehicle in, in which defendant was a passenger, with

two police cars constitutes suftc i shaw of authority t o deem
defendant to have been detainednited States v. HestdB™ Cir.
NJ2018)910F.3% 78; the Court ruling that the detention was

lawful given the suspicious circumstances of being parked illegal
outside a liquor stor@here the officers knew drug dealing to be
common.)

An occupant of a house being subjected to a search pursuasgdcch
warrantmay be detained during the search (1) in order to prevent flight,
(2) to minimize the risk of harm to the officers, andt(Bjacilitate an
orderly search through cooperation of the residemiichigan v.
Summers(1981) 452 U.S. 692, 76203 [69 L.Ed.2" 340, 349350])

This includes those who otherwise are not necessarily involved in
the suspected criminal activityBdiley v. United State@013)
568U.S. 186, 19202[133 S.Ct. 1031, 1037043; 185 L.Ed.?

19); citing Muehler v. Mena(2005) 544 U.S. 93 [161 L.Ed®

299])
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The NinthCircuit has ruledhat the rule oBummersdoes not
apply to the execution of an astevarrant. $harp v. County of
Orange(9" Cir. 2017) 871 F8901, 912916) California
disagrees. Reople v. Hannat(1997) 51 Cal.App41335.)

Also, the rule oSummerscannot be used as an excuse for the
mass detention and interrogation of suspe illegal aliens at a
factory when the ruse used to gain access to the factory and the
suspects was a search warrant for employement documeénts (
v. Barr (9" Cir. 2019)926 F.39 1128)

Detention Without a Reasonable Suspiciofn some instancg a person may be
lawfully detained even though there is no reasonable suspicion to believe that he,
himself, is involved in criminal activity.

S e ©ffider Safety 6 Above.

The United States Supreme Court has held that at least in a private motor
vehicle (as opposed to a taxi, bus, or other common carrier), the passenger,
by virtue of being in a vehicle stopped for a possible traffic infraction, is

in fact detained, giving him the right to challenge the legality of the traffic
stop. Brendlin v. California (2007) 551 U.S. 249 [127 S.Ct. 2400; 168
L.Ed.29132].)

The test is whether, Ain view of al
surrounding the incident, a reasonable person would have believed

that he was not free to | eave. 0 Or
no desire to | eave, whet her déa r ea
decline the officers reqguests or o
encountde 127 DCt., at pp.(2465406.)

fi
0

~

If the driver is stopped for atraffice |l at ed of fense, a Ay
will expect to be subject to some scrutiny, and his attempt to leave

the scene would be so obviously likely to prompt an objection

from the officer that no passenger would feel free to leave in the

first place. o I f the dritohsr i s sto
driving, a fAnpassenger will reasonab
owning to cl ose assldclk7aStCr.,atppd wi t h

2407.)

AlthoughBrendlin, on its face, appears to deal only with the right
(i .s@manding i of t h echalengesthe regpktyrof theo
traffic stop Brendlin v. California, supra, at pp. 256259.), and
arguably was not intended as authority for the continued detention
of a passenger who might choose to walk away, the U.S. Supreme

15C
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Court subsequentlyruledque cl earl 'y that A(t) he
have, in addition, cause to believe any occupant of the (lawfully
stopped) wvehicle is involved in cri
continued detention for the duration of the traffic stofizona v.

Johnson(2009) 55 U.S. 323 [172 L.Ed"2694].)

Asg AThe temporary seizure of dr
ordinarily continues, and remains reasonable, for the
durati on dd, atpB82.)st op. 0O (

And then: A(A) traffic stop of a
reasonable pasnger that he or she is not free to terminate

the encounter with the police an
(Ibid.)

The California Supreme Court is in apparent agreement with this
interpretation, holding that upon ordering the passenger out of the

v e h i cdreds;a sdtial Bxpectation of unquestioned police

command, which is at odds with any notion that a passenger would

feel free to | eave wRetplewo.lHoyosadv ance
(2007) 41 Cal. 872, 892894; brief, oneminute detention,

necessitatetbr purposes of officer safety, held to be lawful.)

Blocking a vehicle in, in which defendant was a passenger, with

t wo police car s showaofauthoritgu tt eos dsewefmf i ci
defendant to have been detainednifed States v. HestdB™ Cir.

NJ2018)910 F.3' 78; the Court ruling that the detention was

lawful given the suspicious circumstances of being parked illegal

outside a liquor store where the officers knew drug dealing to be

common.)

In Peoplev. Steele(2016)246 Cal.App.# 1110 defen d ant 6s det ent i o
was upheld when he was driving a second vehicle that was caught between

the officersdéd vehicle and another car
lawfully stop late at night in a dimly lit area. Finding that defendant had

been detainedhe detention was upheld for officer safety reasons despite

the lack of any reasonable suspicion to believe that defendant himself was

engaged in any criminal activity (at least until the odor of marijuana was
noticed coming from defendantds car).

The Caurt in Steele(supra at p. 1118) cited the Colorado Supreme
Court case oPeople v. TaylofColo. 2002) 41 P'3681, where

the Colorado High Court balanced the interests of the government
and the defendant and did not require the government to
demonstrag reasonable suspicion to stop the defendantaytor,
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an officer stopped the vehicle the defendant was driving in order to
arrest the defendantdés passenger, f
warrants. The defendant did not commit a traffic violation, did not

exhibit aberrant behavior, and the officer did not suspect that the

defendant was engaged in criminal wrongdoing. The court in

Taylor said that although the officer had seized the defendant

within the meaning of thEourth Amendment, the seizure was

not an arresor an investigatory stop. According to the Court, the
circumstances presented Anone of tho
the balance of interests precludes insistence upon some quantum of

i ndi vi dual ithataddendant is gngagl in ariminal

activity to justify a seizure.o

Defendant as the passenger in a vehicle where the driver was being
arrested on warrants was upheld on the theoryathafficer may detaithe
passengers as well as the driver while a traffic stop is ong@uhgted
States v. Yancef" Cir. IL 2019)928F.3 627)

Radal Profiling:

Whil e a personbs race may properly be
when in conjunction with other factors
is insufficient to justifythe detention of a persos thesuspect in a crime.

(SeePeople v. Walkef2012) 210 Cal.App21372, 138-1389 and the
casescitedtherein A ( T) her e was a sense that thi
too heavily on the common general traits of race aredragttempting to

justify a stop that had no other <circu

A(T)he race of an occupant (o a vehic
the det ent iPeople\s Batef@@la) 222 Ca.App 460, 67;
citing People v. Bowe(1979) 24 Cal.’ 638, 644.)

California has sought to prevent racial and identity profiling through
mandated written guidelines, training, and extensive reporting
requirements on the details of all detentions and arreSeeG(o v. €dde
§ 12525.5 The Racial and Identity Profiling Act of 2015. 0

See alsd’.C. §8 13012and13519.4

ARA peace officer shal/l not engage i
(P.C. 8 13519.4())

Also,the U. S. Supreme CourtSithas ruled tha
Amendmentright to afair trial takes precedence over a state statute that
precludes or restricts inq(e,thy into th
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Ano 1 mp e ac wharthete igir cuol nepo@videnicenttt a juror,
during deliberations, made a clear statementatdig that he or she
relied upon racial sterotypes or animus to convict a defend@aha(
Rodriguezv. Colorado(Mar. 6, 2017) _ U.S. _ [137 S.Ct. 8397
L.Ed.2107].)

The Supeme Court has also held that a defendariilack malejn a

capital nurdercase received ineffective assistance of counseixth
Amendmentyviolation) when his attorney callexs an expert witness a

psychologist who, as a part of his expert opinion as tpdkentialfuture

dangerousess of the defendant, testifigthtblack men arstatistically

more likely to be violent. The Court ruled that it was inappropriate for a

jury to consider race no matter how it was injected into the proceeding,
rejecting the argument that it was inv
attorrey was the one who called the expert to testiBuck v. Davis (Feb.

22,2017) __U.S. __ [137 S.Ct. 759; 197 L.EU12)

S e @retéxt Stops below.

Detentions vs. Arrestslf not handled properly, &detentiom could become an

flarresb( i . e@efactoarrest wWhi ch, i f n erobaldlecaupgo rttoed by
arrest, would be illegal.Qrozco v. Texa$1969) 394 U.S. 324 [22 L.Ed®311],

In re Antonio B. (2008) 166 Cal.App2435 United States v. Redlightnin(®"

Cir. 2010) 624 F.81090, 1D3-1106 People v. Espin¢2016) 247 Cal.App2

746, 758760))

General Rule i T h er elinerale tondetermmineiwpem an
investigatory st SabivbGtcotSareDsegodh arrest . o
Cir. May 24, 2016) 823 F31223, 1232; guotingVashington v. Lamber

(9™ Cir. 1996) 98 F.§ 1181, 1185.)

The use ofirearms handcuffs putting a person intolacked
patrol car, transporting him without his conser simply a

fishowofforce 0 may, under the circumstanc
later find that an attempted detention was in &xcarrest(i.e., a
fide factoarrest @a)nd, i f mprobablewaudeldooul | @ gal

(United States v. RameBaragosa(9™ Cir. 1975) 516 F.%'141,
144;New York v. Quarle§1984) 467 U.S. 649 [81 L.Ed%550],
handcuffs,Orozco v. Texassupra force.)

Factorsto consider, including:

1 Whether the suspect was handcuffed;
1 Whether the police drew their weapons;
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1 Whetherthep!|l i ce physically restrict the
including by placing the suspect in a police car;

T Whet her fAspecial circumstanceso (su
suspect or risk of violence) are pr
means of ef a@nelcting a stopo;

1 Whether the officers are outnumbered.

(Washington v. Lamber(9™ Cir. 1996) 98 F.§ 1181, 11881190;
Sialoi v. City ofSan Diego(9™ Cir. 2016) 823 F.§ 1223, 1232.)

Examples

Handcuffing a detainee wilotr e sul t i n an arrest wh
time of the detention, the officer had a reasonable basis to believe

the detainee presented a physical threat to the officer or would

f | e & redAntonio B.(2008) 166 Cal.App4435, 442))

Handcuffing an otherwise complaint-y&arold minor(even

thoughreported to beut of controluncooperatveand Aof f hi s
meds o0 by s cdndtomhspodifgim fronh hislschqol to

a relative held to be an excessive use of force under the

circumstances, and an unlawful seizure. Officers were not entitled

to qualified immunity. C.B. v. City of Sonorg9™ Cir. 2014) 769

F.391005, 10291031, 1039104Q)

Handcuffing the defendant and having him sit on the curb found to

be a fAide factoo arrest which, under
supported by probable caused also which, under the

circumstances, negated his subsequent consent to search his

vehicle. People v. Esping2016) 247 Cal.App2746, 758760)

In order for the Bndcuffing of a suspect during an investigatory

detention tanot convert the detention into a de facto arrest, the
handcuffing must be found to be fre
circumstances. United States v. Eatma(7" Cir. 2019)942 F.&

344.))

Indicators d an Arrest Other courts have illustrated the relevant factors
to an arrest:

TheUse of Frearms (People v. Taylo(1986) 178 Cal.App'3
217, 229United States v. Rameagaragosa suprg Washington
v. Lambert(9" Cir. 1996) 98 F.% 1181, 11851189 Green v. City
& County of San Franciscq9™ Cir. 2014) 751 F.8 1039, 1047
1048)
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TheUse of Handcuffs (New York v. Quarlessuprg United
States v. Purn{D.C. Cir. 1976) 545 F™ 217, 220 Washington
v. Lambert suprg Green v. City & County of SaFranciscq
suprg People v. Espinpsupra; In re K.J. (2018) 18 Cal.App.8
1123, 1132

While putting a juvenile in a security office at the border,
and frisking heryere not enough to constitute an arrest,
handcuffing her shortly thereafter when contraband was
found in her cawasan arrest.(United States v. Juvenile
(RRA-A) (9" Cir. 2000) 229 F8737, 743.)

Whether or not a detention becomes an arrest depeonds u

Awhet her the use of handcuffs du
reasonably necessary under all of the circumstances of the

d et e n tinireoAmtonio B. (2008) 166 Cal.App2435,

441; defendant found to have been arrestke to his

handcuffingwithout probake cause

Handcuffing a person suspected of possible involvement in

a narcotics transaction, but where the officer testified only

that he was fAun caotthbtdefendarti | e 0 wi t h
was t-@ad) 4®wd t hat narcotics susp
weapors (although thefticer did not conduct a pdown

for weapons), converted a detention infbd e famaestt o 0

making the subsequent consent to search involuntary.

(People v. Stief2008) 168 Cal.App221.)

A Locked Patrol @r. (People v. Natal¢1978) 77 Cal.App.3

568, 572United States v. Par(9™ Cir. 1988) 843 F.%' 1228;

United States v. Ricardo 09" Cir. 1990) 912 F.¥' 337, 340;
ADetention in a patTeoyllv.v@Ghmr exceeds
(1968) 392 U.S. 1 [20 L.Ed'9889].) limits abent some

reasonabl e justification. o

During an Overwhelming Show obfee. (Orozco v. Texas

supra United States v. Al{2" Cir. 1996) 86 F." 275; defendant
was asked to step away from the boarding area at an airport, his
travel documents were takeand he was surrounded by seven
officers with visible handguns; akhupp v. Texag2003) 538

U.S. 626, 62830 [155 L.Ed.? 814, 819820], three officers,

with three more in the next room, commanded thgedakold
defendant to get out of bed at 3:00 a.amd took him to the police
station for questioning.)
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ThePhysical Duchingof the person of the suspecKa(ipp v.
Texas(2003) 538 U.S. 62630 [155 L.Ed.¥ 814,820)

NonConsensual Transportation afDetainee (Dunaway v. New
York (1979) 442 US. 200, 208216 [60 L.Ed.2" 824, 832838];
Taylor v. Alabamg(1982) 457 U.S. 687 [73 L.Ed‘.dB14].)

As a general rule: Detention+
nonconsensual transportatien
arrest

See alsdPeople v. Harrig(1975) 15 Cal. 384, 390392;
transportinga subject from the site of a traffic stop back to
the scene of the crime for a victim identification, absent
one of the recognized exceptions, was an arrest.

A(W)e have neveFkourthAmeadment ned agali
challenge the involuntary removal of a sugdeom his

home to a police station and his detention there for

investigative purposes . . . absent probable cause or judicial

aut hori zat i Kauppi. Texag2@03)638o n] 0

U.S. 626, 630 [155 L.Ed"2814, 820])

But ®efiNonConsensual Transptation Exceptions 0
below.

Use of Emergency Lights

Even though a vehicle is already stopped without police
action, merely activating emergency lights on a police
vehicle as officers contact the occupants of the vehicle is
automatically a detention, arltegal if made without a
reasonable suspiciorfPeople v. Bailey1985) 176
Cal.App.39402.)

Defendant was detained under Baurth Amendment

when a deputy sheriff investigating an emergency call of a

fight in progess at 10:37 p.m. on a Sunday nigapped

his patrol car behind defendantod
activated his emergency lights. The Court held that a

reasonable person under the circumstances would not have

felt free to leave. Defendant submitted to the show of

authority by remaining ihis parked car. However,
defendant 6s brief detention was
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suspicion based on the totality of the circumstances which

i ncluded a reliable citizends r
potentially involving ansd i rear m
time (3 minutes), and defendant 6
of the fight in the otherwise vacant alIe;Pe@pIe v. Brown

(2015) 61 Cal.% 968, 974987.)

€

Defendant was the driver of a vehicle that was following
another vehicle. Officers determinedtttize owner of the
lead vehicle had an outstanding warrant for his arrest.
Sheriffs Deputies activated their emergency lights just as
both vehilcles were in the process of parkige f e ngddant 6
vehicle was caughietween the officers and thead

vehicle The Court held that defendant was necessarily
detained by this actigiperBrown, even though there was

no cause to believe that he was involved in any criminal
activity. Officer safety consideratios justified contacting
defendant before proceedingtte lead vehicleThe odor

of marijuana and plain sight observations of marijuana in
the car lawfully lead to a search of the car and discovery of
more contraband(Peoplev. Steele(2016)246 Cal.App.#
111Q 1115112Q)

The use of t senaparolgarwpang 0 | i ght
pulling up behind defendantds
identify the officer as law enforcement and without turning

on the full light bar, was heldotto be a detentionThe

Court held that a reasonable person seeing the widigldg

under these circumstances would have thought that he was

still free to ignore the police presence and go about his

business. nited States v. Coof8" Cir. 2016) 842 F.8

597.)

P a

Exceptions The use of firearms, handcuffing, a raonsensual
transportation, and/or putting a subject into a patrol car, if necessary under
the circumstances, particularly if precautions are taken to make sure that
the person knows he is only being detained as opposed to being arrested,
or when the use of force is ressitated by the potential danger to the
officers, may be found to be appropriate and dmtsecessarilelevate

the contact into an arrestSeePeople v. Celi§2004) 33 Cal.% 667, 673

676.)

In general the investigative methods used shouldhedeast
intrusive means reasonably availab(Elorida v. Royer(1983)
460 U.S. 491, 50(75 L.Ed.2" 229].) Although the use of some
157
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force does not automatically transform an investigatory detention

into an arrest, any overt show of force or authority &hbe

justified under the circumstancesSeg, e.gUnited States v.

Holzman (9" Cir. 1989)871F.2"9 1496, 1502, restraints justified

by belief suspect was attempting to flelgrited States v.

Buffington (9" Cir. 1987)815 F.291292, 1300, givenoffie r 8 s

knowl edge of suspectods hisdadory of v
by fear for personal safetyln re Ricardo D.(9" Cir. 1990) 912

F.2"9337, 340.)

However t ling¢ degn held that stopping a suspect at
gunpoint, handcuffing him, and placihgn in a patrol car
does not automatically elevate a seizure into an arrest
requiring probable caus@zallegos v. City of Los Angeles
(9™ Cir. 2002) 308 F.4987, 991992 People v. Celis

(2004) 33 Cal.} 667, 675. . .; People v. Sour{1995) 34
Cal.App.4" 1499, 15171520. . . .)This is because an
officer may take reasonably necessary steps to protect his
or her safety and to maintain the status quo during a
detention. Celis, supra, 33 Cal®at p. 675) The issue is
whether thenethod used during a detention were
reasonably necessary under all of the circumstances of the
detention. [People \|. Stier (2008). . ., 168 Cal.App.#

[21] at p. 27 In re Antonio B.(2008) 166 CaI.App.tE435,
441...)0 Infe K.J.(2018) 18 Cal.App81123, 1132

In order for the handcuffing of a suspect during an

investigatory detention toot convert the detentiomto a

de facto arrest, the handcuffing must be found to be
Areasonabl ed undé&nmtedtStatesvc i r cumst a
Eatman (7" Cir. 2019)942 F.3" 344.)

Factors The courts have allowed the use of especially intrusive
means of effecting a stop yetlistbund the intrusion to be merely
a detention in special circumstances, such as:

1 Where the suspect is uncooperative or takes action at the
scene that raises a reasonable possibility of danger or
flight;

1 Where the police have information that the suspe
currently armed;

1 Where the stop closely follows a violent crinoe;
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1 Where the police have information that a crime that may
involve violence is about to occur.

(Green v. City & County of San Francisc@®" Cir. 2014)

751 F.3 1039, 1047notingt hat A(t ) hese factor
be considered in light of the specificity of the information

law enforcement has to suggest both that the individuals are

the proper suspects and that they are likehesist arrest

or pol i ce iSeetalsWahmgiam t. Lambert 0

(9" Cir. 1996) 98 F.§ 1181, 1189.)

Also relevant, per th&reencourt, is
1 The number of officers present.
(Green v. City & County of San Francis¢gupra)
Examples Where No Arrest Found

Firearms United States v. Roussed@™ Cir. 2001) 257
F.39925; People v. Glasef1995) 11 Cal.% 354, 366
United States v. Abd(" Cir. Aug. 19, 2013) 738.3¢
562 People v. Turne(2013) 219 Cal.App2151, 162
164 United States v. Edward®™ Cir. 2014)761 F.&°
977, 981-982.

Handcuffing People v. Browr(1985) 169 Cal.App'3
159, 166167;United States v. Purrysuprg United States
v. Rousseapsupra United States v. JuvenilgRRA-A) (9™
Cir. 2000) 229 F8 737, 743;People v. Williamg2007)
156 Cal.App.4 949 960;People v. Davidso2013) 221
Cal.App.4" 966, 976973 People v. Turnersupra United
States v. Edwardsupra 761 F.3 977, 981982 In re
K.J.(2018) 18 Cal.App 81123, 1132People v. Lopez
(2019)8 Cal.5" 353, 363 fn. 5.

A(A) pol i ¢ghandaffd detairee withoat
converting the detention into an arrest if the
handcuffing is brief and reasonably necessary under
t he ci r c uPeople\a @sba@Eng2008) 175
Cal.App.4" 1052, 1062.)

Handcuffing defendant at gunpoinhile making
him lie on the groundheld not to convert a lawful
detention into a de facto arrest where defendant was

15¢
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suspected of possessing a handgun on school
property and where it was known that defendeaut
threatened to carry outtiareat outside the stadium
after the game. Handcuffing him while attempting

to determine whether he was armed was reasonable
under the circumstancesPdople v. Turne(2013)

219 Cal.App.# 151, 162-164.)

AHandcuffing a suspect during
detention does not automatically keait (a) custodial

interrogation for purposes tfiranda. oPeople v.
Davidson(2013) 221 Cal.App2966, 972.)

Officers are permitted to handcuff suspects when
they have a reasonable basis to believe that the
suspect poses a physical threat to theeffand
handcuffing is the least intrusive means to protect
against that threat.Ugited States v. Fisek(@"

Cir. N.Y., 2018) 906 F.4 65.)

However, handcuffs should not be used as a routine,

absent some reason to believe that it is necessary.

A T tpmliferation of cases in this court in which

Olerryd stops invol vaecrdagingdcuf f s al
wait times in police vehicles is disturbing, and we

would caution law enforcement officers that the

acceptability of handcuffs in some cases does not

signal hat the restraint is not a significant

consideration in determining t
(Ramos v. City of Chicagt7™ Cir. 2013) 716 F.3
1013].)

Putting into a patrol car People v. Natal¢1978) 77
Cal.App.3 568 United States v. Par(@™ Cir. 1988) 843
F.2"1228.

Additional Case Law

United States v. Mez&orrales(9" Cir. 1999) 183 F.8

1116; A(W)e allow intrusive and
(handcuffing, in this case) without deeming it an arrest in

those circumstances when it issasonable response to

legitimate safety concerns on the part of the investigating

of ficers. o
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United States v. Roussed@™ Cir. 2001) 257 F.4 925,

where it was held that using firearms and handcuffs did not
convert a detention into an arrest whea tise of force was
necessitated by the potential danger to the officers.

Haynie v. County of Los Angele®" Cir. 2003) 339 F.8

1071: Handcuffing and putting an uncooperative suspect in

the backseat of a patrol car while the officer checked the

vehicle for weapons heldott o be an arrest. n A
although complete, restriction of liberty, such as

handcuffing (and, in this case, putting into a patrol car),

during aTerry stop is not a de facto arrest, if not excessive

under the cild,atpdd¥T)ances. 0 (

Referring toTerry v. Ohio(1968) 392 U.S. 198
S.Ct. 186820 L.Ed.2"889].

Stopping two suspects suspected of committing felony drug
offenses, with the officers displaying their firearms,
handcuffing the suspects, and making themrsihe

ground while a tweminute check of their house for
additional suspects, did not convert what was intended to
be a detention into an arresPepple v. Celi$2004) 33

Cal.4" 667, 673676.)

The California Supreme Court @elisnoted the
below lised important factors to consider:

1 Whether the police diligently pursued a
means of investigation reasonably designed
to dispel or confirm their suspicions quickly,
using the least intrusive means reasonably
available under the circumstances.

1 The brevityof the invasion of the
i ndi v Falrtha®mandment interests.

Information that defendant had threatened a victim with a

firearm and was presently sitting in a described vehicle
justifélongstopa pul l ing the defendan
occupants out dhecar at gun point and makirgm lay

on the ground until the car could be checked for weapons.

Given the officersdé safety issue
amounted to no more than a detenti@@eople v. Dolly

(2007 40 Cal.4" 458)
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AGener al | yasuspachddrmgiaf détéom g

(without converting the contact into a é#cto arresthas

only been sanctioned in cases where the police officer has a
reasonable basis for believing the suspect poses a present
physical t hr eRebplew.rSar@008)H8 f | ee. 0
Cal.App.4" 21, 27)

Circumstances listed by ti8tier court (at p. 27
28) where handcuffing has been found to be
reasonably necessary for a detention include when:

1 The suspect is uncooperative.

1 The officer has information the suspect is
currently armed.

1 The officer has information the suspect is
about to commit a violent crime.

1 The detention closely follows a violent
crime by a person matching
description and/or vehicle.

1 The suspect acts in a manner raising a
reasonable pa#bility of danger or flight.

1 The suspects outnumber the officers.

Handcuf fin a detained suspect b
size (6 foot, 250 pounds), the f
nervous, 0 and because he began t
about to resist, handifing him was held to be reasonable.

(People v. Osborné2009) 175 Cal.App21052, 1062.)

g
0

Confronting three people in the early morning hours, where

one (defendant) had an fdAattitude
a knife on his belt in an open sheath, wafficient cause to

detain the three subjects and to initiate a patdown of the

one with the knife.AA consensual encounter may turn into

a | awful detention when an indiyv
appearance of potentPeaplkv.danger t
Mendoza(2011) 52 Cal.% 1056, 10811082.)

Telling a person that he is not under arreay notbe

enough by itself to negate what is otherwise an arrest (See
United States v. Le@™ Cir. 1982) 699 F.%' 466, 467.).

But even if itis not, it is at lesh a factor to consider when
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c ons i d e totality gf the direumdiancesoUnited
States v. Bravg9™ Cir. 2002) 295 F4 1002, 1011.)

An officer was held not to be entitled to qualified immunity
from Fourth Amendment claims in a federal civil rigis

lawsuit arriving out of a detention of individuals during an
investigation of a completed misdemeanor because there
was no likelihood for repeated danger and there was a
dispute as to whether it was reasonable to threaten to use a
Taser under the circustances. Johnson v. Bay Area

Rapid Transit Dist.(9th Cir. 2013) 724 F'31159, 1168

1170.)

With information that defendant had threatened another
person, and thdte was armed, detaining h&h gunpoint,
making him lie on thgroundand handcuffing m before

checking him forweaponsvas | awf ul and not a
ar r eRebpled. Turne(2013) 219 Cal.App@151,
162-164.)

Stopping defendant at gunpoint, having him kneel on the

ground, and then handcuffing him, held to be a detention

only in that the officers were investigating a report

(anonymous, nonetheless) of someone, who matched
defendant 6s descri pUniteln, shootin
States v. Edward@™ Cir. 2014)761 F.& 977, 981-982)

Alf a police offi c@®&RCSkheows an i n
may lawfully detain that person for the purpose of

searching him or her, so long as the detention and search

are not arbitrary,(Peoplepri ci ous or
Douglas(2015) 240 Cal.App2855, 863)

S e @ostRelease Community SupervisidAct of
2011 0 u Rodrth Waiver Searches0 bel ow.

Repeatedly attempting to accesyiane scene aftdreing
told by an officeito stopand where the officer testified to
his experience with individuals attempting to illegally
obtain possession of alidoned vehicles during a police
investigation, and here defendant gestured with his arms
toward the officer while keeping his hands in his pockets
while being told to take his hand out of his pockéts, t
court held that the combination of these factaldistheda
reasonableuspicion to believe that defendamasinvolved
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in criminal activity, justifying his detentiorfUnited States
v. Reddick(8" Cir. AR 2018) 910F.3% 358 patting him
down for weapons was also upheld under these
circumstanes.)

Miranda Cusfodpy f or p Mirapda . Argzona(f966)

384 U.S. 436, 445 [16 L.Ed'694,708].), under th&ifth

Amendment, i nvol ves a dicbsfodgr efnotr anal ysi
purposes of a detention or arrest undeRerth Amendment.

Al n ¢ dofFourtheAsnendnient search and seizure issues,

where the reasonabl eness of the off
circumstances is the issu€)fth Amendment Miranda custody

claims do not examine the reasonabl
but instead examinehwether a reasonable person (in the

defendant 6s position) would concl ud
were tant amount People\aPilftef2006)alB8 ar r est .
Cal.App.4" 1395, 1406.)

Transporting defendant to the police station for questioning

from the hospital, when he was not hancuffed nor patted

down for weapons prior to entering the patrol car, and

where defendant did not object,
for purposes oMiranda. (People v. Kopat2015) 61

Cal.4"62, 80681.)

NonConsensuarlransportationExceptions The Courts have found
e X cept i odetention €ransportation=arresd r ul e when t he

foll owing might apply: A(T)he police
exceeding the bounds of an investigative detention when it is ansddso
means of achieving the | egitimate goal

speci fic cir cumsUnieedhStates\dCharlefd"tCine case. 0
2005) 396 F.§ 1074, 1080.)

In Charley, the defendant had just murdered her three children and,
after caling police from another location, encouraged law
enforcement to go with her to check on their welfare without
specifically telling the officer what she had done. She was also
told that she was not under arrest, and was transported without
handcuffs. United States v. Charlepupra at pp. 10771082.)

i ()he police may move a suspect from the location of the initial

stop without converting the stop into an arrest when it is necessary

for safety or UstedStatesivtRjcardo&d's ons . o (
Cir. 1990) 912 F¥ 337, 340citing Florida v. Royer(1983) 460

U.S. 491, 504605 [75 L.Ed.?" 229, 241242].)
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Non-consensual transportation necessary to continue the detention
out of the presence of a gathering, hostile crdvedd to be lawful
under thecircumstances (People v. Courtney1970) 11
Cal.App.391185, 11911192))

See alsdMichigan v. Summerg1981) 452 U.S. 692, 702, fn. 16
[69 L.Ed.2'9 340, 349], where it was held that moving the detained
suspect from the walkway in front of his homepitite house,

where he was held while the house was searched pursuant to a
search warrant, was not considered constitutionally significant.

But seeBailey v. United State@013) 568 U.S. 186, 192

202[133 S.Ct. 103110371043 185 L.Ed.? 19,

restrictng such detentions to occupants who are still in the

Ai mmedi ate vicinityo of the resi
detention of an occupant who had just left the residence,

and was already about a mile away, held to be illegal, at

least under the rule &ummners.

Temporarily handcuffing a smuggling suspect stopped at the

International Border where escape routes were close by,

particularly when the subject is told that he is not under arrest and

that the handcuffs were merely for
removed momentarily, and then walking him to a security office

about 30 to 40 yard&Jpited States v. Brav®" Cir. 2002) 295

F.391002.) or 35 feetlnited States v. Zaragoz&™ Cir. 2002)

295 F.3 1025.) away, is reasonable and does not convert a

detention into an arrest. (See alsuited States v. Hernandg®™

Cir. 2002) 314 F8430.)

An individual is not arrested but merely detained when, at the
border, he is asked to exit his vehicle, briefly handcuffed while
escorted to the security officencuffed, patted down, and required
to wait in a locked office while his vehicle is search@dnited
States v. Navg9™ Cir. 2004) 363 F.§942.)

People v. Sourf1995) 34 Cal.App.41499; defendantsemoved

from their vehicle at gunpointyereforced to lie on the ground,
handcuffed, put into police vehicles and transported three blocks to
a safer location: Detention only, based upon the circumstances.

Gallegos v. City of Los Angeld8™ Cir. 2002) 308 F.§ 987;
where a 20-1 majority found tht stopping a subject at gunpoint,
handcuffing him, and then transporting him back to the scene of a
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crime to see if the victim could identify him, a procedure which
took 45 minutes to an howas notan arrest, but was no more
t h a ninvestigatifie stofthat) worked as it should 0

Transporting defendant to the police station for questioning from

the hospital, when he was not hancuffed nor patted down for

weapons prior to entering the patrol car, and where defendant did

not object, heyad fnont Mwndphes dé uscft o
(People v. Kopatf2015) 61 Cal.% 62, 8081.)

The transportation of a criminal suspect to the police station for
guestioning will likely convert the contact to an arrest (See

fiTransporting a Detainee0  u Dedeations fisArrests 0 above) .
However, where the subject is asked to voluntarily accompany the
officers to the station for an interview, he is told he is not under

arrest and that the proposed interview is voluntary, that he could

stop the questioning at any time, mandcuffs were used, and he is

in fact driven home after the interview, it was held that the

defendant was neither under arrest nor even detaiRsshple v.
Zaragoza(2016) 1 Cal.% 21, 5657.)

fiReasonable Suspiciond L e spsobabldicause di lone thanmo evidence
(i . déunch &) nat al |

Defined fAReasonable suspicion i s i nf or mati on whi ch i
cause a reasonable law enforcement officer, taking into account his or her

training and experience, teasonably believehat the persn to be

detained is, was, or is about to be, involved in criminal activity. The

of ficer must be abl enchbatearmdr ti cul ate mor
unparticularized suspicion ahuncloof criminal activity oTerry {.

Ohio (1968) 392 U.S. 1, 2BB S.Ct. 188; 20 L.Ed.2“ 889, 909])

A(O)fficers need odtllyatorieasomabl e s
particularized and objective basis for suspecting the particular

person stoppedd HdeenvwNorhahrollnag t he | aw
(2014) 574U.S. 54, 6(J135 S.Ct. 530; 190.Ed.2" 475,487;

guotingNavarette v. California(2014) 572 U.S. 393, 39634

S.Ct. 1683188 L.Ed.?%680.)

See alsdeople v. Corrale§2013) 213 Cal.AppA696, 699; a
Areasonabl e suspicion, o0 sufficient
thanipr obabl e cause. 0

Note iHunch 6 The i nability to articul at
belief.
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ABecause the o6bal ance between the p
I ndi wi dualhd t o pE@itatisnptiisard faverefaur i t y, 0
standard less than probable caimssuch cases, thieourth

Amendmenti s satisfied if the officeros
reasonabl e suspicion to believe tha
a f o o Unjted &States(v. Sokolo(w989) 490 U.S. 1, 7 [104

L.Ed.2"1, 10]; auotingTerry v. Ohiq supra, at p. 30 88 S.Ct.

1868;20 L.Ed.2 at p. 911] see alsdeople v. Osborné009)

175 Cal.App.# 1052, 10589

T h e@eadonable suspicien st andard i s fAno
demanding one, but is, instead, O0co
wrongdoingly a preponder ancReopeV¥. t he evid
Letner and Tobin(2010) 50 Ca#th 99, 146; quoting dJnited

States v. Sokolo\{1989) 490 U.S. 1, 71p4 L. Ed. 2° 1]; United

States v. Valde¥ega(9" Cir. 2013) 738 F81074, 1079

Al n r eve epmionpgr itent y of an officer
do not have available empirical studies dealing with

inferences drawn from suspicious behavior, and we cannot
reasonably demand scientific certainty from judges or law
enforcement officers where none exists. Thhs

determination of reasonable suspicion must be based on
commonsense judgments and inferences about human

b e h a v Ibid.,rquotingli{inois v. Wardlow (2000) 528

U.S. 119, 124125 [145 L. Ed. 29570].)

In People v. Letner and Tobjrsupra a majoriy of the

Supreme Court found thtte unexplainedriving at 40

mph in a 55 mph zonéndicating a possible DUI driver,
particularly when combined with
that the car might be stolen when there were water beads on

it from a storm sme hours earlier, indicating that it had not

been driven far, and when found in an area known for its

many thefts from the nearby car lots, justified an

investigative traffic stop.

AThe r e-suspwionsstadidard is not a particularly

high thresholdto e a c h . 6Al t hough . . . 3
insufficient to justify a (traffic) stop, the likelihood of

criminal activity need not rise to the level required for

probable cause, and it falls considerably short of satisfying

a preponderance of the evidencestaa r (dnitell States
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